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Conditionally Submitted
Application for Review
and in the Alternative Request under Section 1.41

Petitioners Warren Havens (“Havens”) individually and Polaris PNT PBC (a claims
assignee of Havens), submit this conditionally submit, ted this application for review and in the
alternative request under Section 1.41 for informal action (the “Application-Reguest””) of the above
captioned DA 17-20 (the “Order™).

- 1-

The Application is submitted conditionally due to the lack of current clarity from the
California Superior Court that controls the receivership pendente lite under Receiver Susan
Uecker that includes Telesaurus Holdings GB LLC, Skybridge Spectrum Foundation and other
FCC licensee companies in which Havens has interests, and due to ongoing efforts of Havens to
obtain clarity as to what the existing court orders impose and do not impose as to any prior
restraint upon Havens in addressing in filings and communications various matters before the
FCC, including matters relating to the Order, including for purposes of the currently submitted
conditional Application.' T have explained this situation to Mr. Scot Stone of the Wireless
Bureau earlier this week (in reference to a FCC matter other than the subject Order).2

Upon obtaining from the noted Superior Court, or any other court, or the FCC (if I seek and

obtaina see request declaratory ruling on the noted restraint matters that may be imposed or not

' E.g., Ex. A and Ex. B. Regarding Ex. A: In the docket, the court denied this Havens request

for confirmation of his interpretation of the listed past Orders, as it did orally at an earlier hearing
this month. Havens’s interpretation in Ex. A also refers to applicable Constitutional and federal
law: That law is discussed in the writ, Ex. B, resulting in a Stay, also in Ex. B.

2 The California Court of Appeal, in the Havens Case A4150411, recently issued a stay under a

writ, both in Ex. B, as to several decisions of the Superior Court that imposed such restraints, one
of which involved Havens petitioning the FCC in another matter, but with essentially the same
issues posed by Havens submitting this Application and any supplement or substitute filing. A
stay is issued where there is a probability to prevail on the merits.
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imposed under FCC jurisdiction and law, Ex. C) a favorable clear decision on the above- noted
restraint matters, then Petitions will supplement or replace this filing.

The noted potential restraints and lack of clarity impose, at minimum, a substantial chill
upon Havens’s First Amendment rights to petition and engage in speech before the FCC that
Havens believes violates these rights and should be found void.

If a non-FCC authority decides that Petitioners may not address the FCC on matters of
the Order, then the FCC may determine if tat if the FCC it and the parties involved are properly
subject of that decision.

Petitioners assert that the above situation presents good cause for tolling as to deadlines
of pleadings and other actions in seeking review of matters of the Order. Further good cause is
shown in the Request to Accept included in Petitioners’ Petitions for Reconsideration submitted
January 18, 2017 of FCC 16-172 (including why the an improper FCC decisions, the, the; clearly incorrect
and ultra vires interlocutory FCC 15M-14 Order of ALJ Richard Sippel and delays by the
Commission in addressing the Havens interlocutory appeals and other challenges t« of that Order
as a cause of the receivership and restraint issues).

-1 -

The following is submitted subject to the above:

Warren Havens and Polaris PNT PBC (“Havens”, “Polaris”, and together, “Petitioners”)3
hereby submit this application for review and in the alternative request under Section 1.41 (the
“Application”), on a conditional basis, of the Bureau’s Order, DA 17-20, that denied a certain
petition to deny of renewal applications filed by Progeny (what the Order refers to as the

Renewal PTD). The condition is explained above belew in Section 4. Based-upon-theresolution-of the-matter-deseribed

3 Havens is filing this Petition on his behalf. This filing is also submitted by Havens for Polaris
PNT PBC, a Delaware Public Benefit Corporation, controlled by Havens. Havens has assigned
certain rights and assets to Polaris to enable it to pursue wireless in the public benefit and for
commercial gain.



in-the-conditionregarding-a-California-court receivership; this Application-may-become-subject-of-an-Order-of the-autherities
noted-above. Receivership-court:

If the FCC does not process this Application under §1.115, then Petitioners request
processing under §1.41, including for a more full and complete record and determination in the
public interest, especially since these matters involve or relate to FCC auction and licensing
integrity, required bidder entity disclosure, ownership and control disclosures, application
certifications, proper licensing application procedures, and other fundamental FCC rule and law
requirements. See Crook, below.

Contrary to the Bureau’s Order that the petition to deny Progeny’s renewals (the
“Renewal PTD” in the Order) did not present any prima facie facts and that it “does not include
specific facts supporting the claims of fraud and other auction rule violations, Havens’ petition
and its attachment Past Pleading “[3]”, which contained a petition for reconsideration of the
Progeny Transfer of Control Applications, re: File Nos. 0000006894 and 0000006894, dated
January 11, 2008, did provide specific allegations and evidence that Progeny had violated
auction rules, including inter alia, that the Progeny entity that holds the subject LMS licenses did
not exist at the time of the LMS auction which of course is an auction rule violation and fraud,
since the bidding entity was not the same one as that which ended up with the licenses. See, for
example, that petition for reconsideration’s Exhibit 2, including Exhibit 2 at its page 26 of 106
that contains Progeny’s Certificate of Organization stating it was formed on April 16, 1999,
which was after the auction occurred. The Bureau could have looked up at this document and or
obtained a copy from the state authority to confirm that what Havens presented was accurate.

In fact, the past pleadings that contain those facts and others showing rule violations,
including re: affiliates, are before the FCC and that petition for reconsideration was previously
considered by the Bureau, as the Order itself notes at its footnote 173 (there is a pending appeal

of that petition for reconsideration of the Progeny transfer of control applications). Thus, these



facts have already been before the Bureau, so it cannot allege that it is not aware of them or
ignore them or assert that Havens was not specific enough as to them. The Commission upon
review should not ignore these facts that are “new” and relevant to its most fundamental
licensing rules and process. See, e.g., Linda Crook, FCC 88R-19.

That prima facie evidence shows another a “Progeny” entity bid for and won the subject
LMS licenses, and then that entity was substituted fr with another entity also named “Progeny”
(the current Progeny) after the auction. That change in bidder required an assignment
application, which was never done, and would have been disqualifying under FCC rules. There
is nothing in the record to support that the FCC approved an assignment of the licenses from the
auction winner company to the current Progeny when granting the Form 601, or that the FCC
waived its rules to allow that to occur and without any application to apply for it. There is
nothing in Progeny’s auction application, File No. 0000006894, that reflects an assignment from
the auction bidder entity to the current Progeny entity, or in the FCC’s 11/15/1999 waiver grant
letter which only dealt with electronic filing requirements to delete two markets from the auction
application. Clearly such a change would have required a waiver of many Commission
fundamental auction rules, and the Bureau did not grant any such waiver and thus it is not possible
for the Bureau to have considered and acted upon those facts. Furthermore, such a change is
disqualifying and it makes any license application or license grant by the Bureau void ab initio,
regardless if of whether the Bureau granted the auction application in error or not. Progeny also
subsequently admitted to an affiliate not disclosed, but asserted that it would not cause any
change, however, it had to amend its application to make that change, but did not and that should
also be reviewed and considered since the Renewal PTD raised facts and arguments re:
undisclosed affiliates of Progeny and its controlling interests.

The Commission should also consider when deciding upon this Application the facts and

arguments in the pending Havens 2012 application for review noted in the Order’s footnote 173.
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Upon review, the Commission should consider the petition to deny the renewals and its
timely facts and arguments since the Bureau erred by not considering them and asserting that
they do not show auction rule and other FCC rule violations.

The Order erred in finding that, in the public interest, core violations of auction rules
established under 47 USC 309(j) by Congressional mandate should not be squarely addressed
when raised by Havens with timely, clearly relevant and sufficient facts, even if not raised in
relevant time as to the auction long form. See Crook, above. The Bureau has properly found that
this evidence and related arguments were kept pending “without prejudice.”

Errata Copy — Conditional Request to Accept

If the Commission finds the changes in this Errata copy exceed what are permitted in an
errata, then Petitioners respectfully request that this Errata Copy be accepted and processed (1)
for the reasons given in Part [ above (which, in turn, references and incorporates a January 18

request to accept), and (ii) for reasons in Cook, above.
Conclusion

For reasons given above, the Application should be granted.

Respectfully submitted,

/s/
Warren Havens, for

Warren Havens, ) and
Polaris PNT PBC

2649 Benvenue Ave
Berkeley, CA 94704
Phone: 510-848-7797
Fax: 510-740-3412

February 16, 2017

* See fn, 23 in the Havens 2012 application for review.

("I Individually, not for any other party.



Declaration

I, Warren Havens, declare under penalty of perjury that the foregoing filing, including all
attachments and exhibits, was prepared pursuant to my direction and control and that the factual

statements and representations contained herein are true and correct.

/s/ Warren Havens
[Submitted Electronically.]

Warren Havens

February 16, 2017
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Attorneys for Defendant Warren Havens
-SUPERIOR COURT OF THE STATE OF CALITORNIA
_COUNTY OF ALAMEDA"
ARNOLD LEONG, - - | CaseNo.: 2002-070640
. Plaintiff, - Reservation‘# R-1825467 _
v. o | EXPARTE APPLICATION FOR ORDER
: o _ ' CONFIRMING THERE ARE NO PRIOR
WARREN HAVENS, etal. - . RESTRAINTS ON PROPOSED FILINGS
B S oo : WITH THE FCC AND IN MCLM ’
' Defendants. ’ BAVKRUPTCY
' Date: February 15,2017
p Time: 4:00 p.m.
Dept: 24 (Hon. Frank Roesch)
“APPLICATION
Defendant Warren Havcns applies ex parte puxsuant to Cahforma Rule of Court 3.1200
et seq. f01 an order conﬁlmmg the Court will not 1mpose any pnor resuamt on contemplated

filings by Havcns with the Federal Commumcatlons Commlsswn and related filings in
MCLM ] bankruplcy »

e Due February 15 2017 An opposmon by Havens, in his 1 name only, and at hls

exXpense; 101 hls ow n mtcrcqi to MCLM’s February 2, 2017 Petition to Deny

‘ chewal of Certam AMTS Llcenses held by Intelligent Transponatlon and
Momtormg Wireless LLC and En\flronmemel LLC. The petition to deny filed by
MCLM challenges, Havens personaily and 1svbased'on alleged acts and }OI]]ISS]OVI‘IS
of Havens. The oﬁtcomQ of this ;éfétitiT)n will:no_t T)nTy atfect the status of the

licenses held by Intel]igeht and Environmentel, but also Havens’ qualification for

1=

EHIC{\ BAKER, Deputy

EX PARTE APPLICATION FOR ORDER CONFIRMING THERE ARE NO PRIOR RESTRAIN TS ON
PROPOSED FILINGS' . .
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: obtaining other FCC l:icenses :in the future andhis repu_tatio‘n‘betore the FCC ahd

in thrs ﬁeld

R

Due February 16,2017: An applrcat1on by Havens in lns name and ;11 his cost,

: for his own interest, for review of or related relref relatmg to FCC decision DA

17-20 which finds that Progeny has satisfied the substantial service requirements -

for the rnajority. of its licenses. Progeny is a direct competitor of the entities in -

a receivership and its holding of these licensesin a manner which for ten years:

‘blocked deployment of spectrum by the Havcns controlled entltles Havens

prevarled in varrous challenges to Progeny before the FCC in 2014 In this order,:

the FCC lgnored its own rules and procedures to excuse Progeny 8 mrsconduct at

.the auctmn at whrch the lrcenses were obtamed (Havens and some of the entrtres

n recervershrp were the next hrghest but unsuccessful brdders for that: spectrum)

The Receiver has taken the posrtron that she will not seek review of these staff
_decrsrons by the full Federal Commumcatrons Commrssron Rather than

* abandon a mentorrous claim to spectrum with substantlal value and accept a

P

pr ecedent that wrthout challenge cold be applled adversely in the future, Havens

) lrcense or hcenses and as a party wrth a beneficial interest in'those entmes whrch

_' were also second hrghest bidders for partxcular hcenses as well as the other

recervershrp entrtres who hold complrmentary lrcenses in the JOll’lt nalronwrde

‘ plan.

‘Due February 17,2017 An appli‘cat_lon by Havens in his name and at his cost,

»and for his own interest, for review of FCC decision DA 17-68 denying certain

‘petitions for reconSideration filed by Telesaurus and Skybri(lge Spectrum |

Foundation. The Receiver has taken the position that she will not seek review of

* these staff d aecrsrons by lhe full cheral Communrcatrons Commrssron Rather
- than accept that abandonment of meritorious posrtrons regardmg the subject

. spect'rum with substantral value - and_-accept an.improper precedent that could be

_2_

EX PARTE' APPLICATION FOR ORDER CONFIRMING THERE ARE NO PRIOR RESTRAKNTS ON

PROPOSED FlLlNGS ‘
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o apphed adversely n the future Havens wrshes to seek review . hrs namc as

g party wrth a beneﬁcral mterest in Telesaurus and as-an offlcer of Skybndge .

. - Due on or before March 1, 2017 Appearance in llavcns name only, and at his” '

. costs for hrs 1ntcxc>ts only, in the MCLM Bankruptcy in the United States S

_Bankruptcy Court for the Northem District of M1551551ppr to address the Court s
.Order to Show Cause why MCLM_’s bankr_uptcy(should not be converted to" - -

_ Chapter 7. as well as'a ﬁling‘for ﬁlrngs in response to recent ﬁlings by MC'LM in

A the bankruptcy case and the related appeal to'the Drstnct Court of the ‘Barikr uptcy
Court s order on MCLM s p]an of reor gamzatron which see]\s to termmate

- Havens’ clarms and nghts o . . 5 o Co

! lhrs apphcatron is: based on the followmg memorandum n support the declaratrons of

Warren Havens and Andrew B Downs the pleadmgs and papers on file in thrs matter and upon R

1I'such othcr cvrdcnce and argument as may be prescnted to the court

r—,

* Notice.was grven to all counsel before 10 OO am, on February 13, 2017 as shown by the

2

declaration of Andrew B. Downs. -

MEMORANDUM IN SUPPORT

i

1 "The Court 'S Past Ord}ers “ 7 _
- The Court i is famlhar wrth its, past orders but for purposes ot clarrty, in thls apphcatron
Havens 1s referrrng to the followmg _ o -
o The November)17 2015 Order Appomtmg Recerver After Hearmg, and in -
-pamcular sectlons 28. d (3) 28. e. (8) and 28.6.(9) of that Order -
o The January 26* 201 6 Order modrfymg the recervershrp order to give Havens
.‘authorrty to act! for the entmes m the Leong arbltratron |
o .The July 1 1 201 6 Order Regardmo Communrcatlons by Defendant Warren
HavenstotheFCC - T o o : '
o The Court s oral stat_enrents on the re’eord on June 30, 2616 reéarding prior

B
‘f‘,

“restraints. ‘
. . : L 3 = ) . .
EX: PARTE APPLICATION TQR ORDER CONFIRMING THERE ARE NO PRIOR RESTRAINTS ON

" PROPOSED FILINGS -
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.o The January 13 2017 Order on Ex Parte Application of Defendant Warren -

Havens to Instruct Receiver.

12, Thc C onicmpldttd Flhn;.,s

" The contemplated hlmgs are descrlbcd above in the apphcat]on and in greater detail in
the accompanying Declaration of Warren Hav_ens.: In simple terms, thé first ﬁlmg before' the
FCC’s Wireless Bureau ic cne_respcnding to.a direct attack ori »Havené’ chnfactcr to hold FEIC
licenses, and sedk rc]ief from the'F‘C_C',‘and Havens’ response will be cn his cwn b_ehalf.‘ While
Havens hopes and ekpects his reSponse will be beneﬁcial to.the entities whose lvicenses are
chatlengcd, he will ‘r‘lcspond on his own behalf only. | |

The other two ﬁlings are petitions for review by the full Federal Communications
Commxsslon of statf decisions which the Receiver has optcd not to purser further. he ﬁrst isa
dccnslon to ignore blddmg v1olatlons by a compctltor whose illegal conduct depnvcd the enlmes
of being the high bldders for spectrum, setting a bad precedcnt, harmful in -genetal as welljas to
Hav‘ens’ career in wireless: "l"‘he second is a staff decision dénying petitions by Skybridge and
Telesaurus for reconsideration of prcvxous staff-decisions finding they had not sufficiently |
sdtxsﬁed the 1_nmat constxnctloxl {or® substantlal service”) requirements with regard to certain
licenses, including t'llaebmajority of the Skybndgc licensed spectrum and had_not demonstrated
éopd cause for an éitension ofvti;ne to initial]y‘“constrnct.” In each instance,“Havens is’
prepared to make thcse filings solely on his own behalf as an individuai with a beneficial ;
_intefresht in the licenses at issue. | |

3. The Contemplated Filings are Within Havens’ Rights Under Federal Law

-Havens incorporates his declaration in which he explains why he has constitutional,
statittory and common law rights to make the filings contemplated which m_ay not be abridged."

4,  The Contemplated Filings Are'Per Se Perlnissible Under the Prior Orders

The Court’s prlor orders pI‘Ohlblt the followmg
Inte1terence thh the Receiver’s discharge of hcr dut:es (l 1/ ! 115, 11 28.4.(3).

° Commencmg prosecutmg contmumg to enforce, or enforcmg any suit- or

proceedmg in thc name of the receivership entities, with the exception of the

—4 -

EX PARTE APPLICAT[ON FOR ORDER CONFIRMING THERE ARE NO PRIOR RESTRAINTS ON :
. PROPOSED FILINGS .
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Leorig arbitration (l v1n 5, 9 28.¢.(8) as modified by the 1/26/16 Qrder).
o Commumcatrng wrth the FCC regarding the FCC Licenses or the Receivership
| Entrtres in the name of or on behalf of the recervership entitres (1 1/ 17/ 15,9
28.e. (9) as modrﬁed by the July 11,2016 Order, § 1)\

Measured by these standards Havcns beheves each of the ﬁhngs he proposes to make is
not prohrbrted by the Court s prior orders Havens drscusses the issues raised by each ﬁlrng in
more detail in his accompanymg declaratron SO this brief focuses on why those filings are not
prohibited and shouid not be prohibited by the .Court’s prior crders.

o A . The Opposmon to MCLM’s Challenge |
| MCLM and the Havens entmes have been challengmg each other ior years before the

FCE.- Pre Receivership, as shown by FCC records Havens has prevar]ed and 1esultmg ina

large rmprovement in the entities AMTS spectrum ndtronwrde and ¢leared many disputes

through FCC proceedings. MCLM held, and still holds, by invalid claims, some spectrum

1icenses that block the deplcyinent'of'spectrum licenses held by the receivership entities in
many parts of the natron and holds other spectrum licenses rrghtfully claimed by Havens and
the entities. Over the years, through hrs dogged determmatron Havens has succeeded in gettmg
the FCC to (i) strrp MCLM of approxrmately 80% of its spectrum, which directly benefits the -
receivership entitie_s, and (ii) to commence formal proceedings, still ongoing, regarding the
MChM “geographic” spectrum. This occurred because the evidence marshalled by Havens
shoivs MCLM cheated several receivership entities in the auction for this spectrum (the entities
'were the lawful high bidders for that spectrum, and this cheating also caused the entities to
overpay for the spectrum licenses they did win in the same auctron) . |
MCLM serzmg upon Leong s non- ad]udlcated contentron that he is, via an oral

partnershlp, a co- conlrolhng member of the recervershrp entities hrdden from the F CC,ar gues

the license renewals should be declined cr investigated because by failing to drsclose Leong S

1 Such clearance of unlawful spectrum blockage and claims is a major “public interest” benefit

that the FCC is mandated to encourage and pursue under the Communications Act and the 1996 -

‘Telecom Reform Act.” In short, Congress encourages competition in telecommumcatrons

commencing with gettrng and detendmg spectrum licenses.

~5-

EX PARTE APPLICATION FOR ORDER! CONFIRMING THERE ARE NO PRIOR RESTRAIN TS ON
PROPOSED FILINGS
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alleged “oral partnershrp co- controlhng role, the entmes have (o‘r Leong has grven Haveris’

hement demal of these allegatrons) violated the law in a manner whrch drsquahﬁes them from
ho]dmg these licenses. Leong, in fact, is not now and never has been a co—controllmg member,
nor has he ever apblied to the FCC for approval of or deterrninatlorrothi‘s"alleged co-control as
reduir’ed by statute an‘d FCC regulations 2 ' o |

. MCLM has also challenged the licenses based on the alleged acts and omissions of

Havens detailed in the Sippel Order. As the Court is aware the Sippel Order- has been on appeal
for the past 20 months or S0, wrth no action being taken by the FCCH .

Any Opposrtron whether by the Receiver or by Havens to the: MCLM Petition must be 1
supported by admrssrble evrdence Unlike the Recelver or her attorneys and consultants
Havens has the personal knowledge necessary to admlssrblhty Havens has reached out to the -
Recerver in an effort to cooperate and coordmate but 1nstead has been met wrth procedut al
bamers erected by counsel for the Receiver (See Exhibits C and D to the Downs declaratron)

* MCLM’s personal attacks on Havens mitror ALJ Sippel’s erroneous s and unfoundcd
attacks upon hrm in the Srppel Order MCLM was a party to that action and supported the
posmon taken by ALJ Sippel. Because Havens is attacked dtrectly, and itis his character and '
quahﬁcatrons to hold lrcenses that is placed in 1ssue by MCLM, Havens has a rlght to defend ) «
hlmself, just as thls Court has,prevrously agreed he may contmue to detend agamst_th_e Srppel :
Order. E , : ":; | ..

Havens will be addressing”the F CC but not.on behalfof the entities "His. goal is the

same as the Receiver’s only proper goa —to defeat MCLM’s challenge so-that the entmes .'

licenses are rencwed. -

Thus, the Court ’should not impbse'a priorrestraint.,

? Leong was warned long ago that contending he was a co-controlling member would imperil all
the licenses because of the representations . Havens has long contended-in this action that .
Leong’s positicn presented a risk to the licenses. Now, MCLM has seized upon Leong’s
contention to support its effort to take these licenses away. Ironically; Leong has voluntarily
signed various documents over the years for presentatron to the FCC conﬁrmrng he has no
controlling interest. :

3Exh’ibitCto HavensDeClarat’ion'.‘ .

- v

EX PARlE APPLICA TION FOR ORDER CONFIRMING THERE ARE NO PRIOR RESTRAINTS ON
PROPOSED FILINGS
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" B Prog‘e;iy: DA 17-20
This eontemplated ﬂling does not run afoul of any of the -p’rior orders, as amended.
Havens is petitioning the FCC but solely on hlS own behalf. He wrll disclaim any
representation of any of the entities presently in receiyership
In 'particular,_ Havens is not:
N Interfering with the Receiver"s'discherge of her duties.
o Commenemg any proceeding in the naime of any of the entmes
° Commumeatmg with the FCC regarding the FCC Licenses or the Receivership
Entities in the name of or on behalf of the receiver_ship entities. -
The licenses are issue are I’rouenv’s licenses. Havens will not speai( for the Receiver or
the reccwershlp entities Because the Receiver has a]ready renounced any- intent. to seek further
hef regardmg the Progeny licenses, mstead optlng to acquiesce to the error of the FCC' staff,

Havens is in no way mterfeung with her performance of her duties.

Any such filing, whether by the Recewer or by Havens must be supported by admxssnble
evrdenee Unhke the Reeewer or her attomeys and consultants Havens has the personal
knoWIedge necessary'to admissibility.

o Thus, the court should not impose a prior restraint.

"C. DA 17-68: Telesaurus and Skybridge :

This contemplated filing involves most of Skybridge’s ]icenses, and one Telesaurus» :

N

license in the “LMS” class, but it is one where the Receiver has opted not to seek full

i

Commission review of the staff decision. A Witho_ut putting words in her mouth, it is our
understanding's'he doesn’t helieveit is worth the effort. |

- Havenseouid not more stron‘gly disagree. He is willing, at hisvexpenseand effort.to s“eek
that ] reView and to doitin his name as a party benehcially mterested Because the Recewer has

effective]y abandoned these licenses, Havens effort to salvage these heenses should not be

regarded as a prohibited corr)mumeation.

g

EX PARTE APPLICATION FOR ORDER CONFIRMING THERE ARE NO PRIOR RESTRAINTS ON
- PROPOSED FILINGS
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Any sueh ﬁhng, whethel by bhe Recelver or by Havcns must be supported by adm1351ble
ev1dence Unhke the Recelver or her attomeys and consullams H'wens has the personal '
kuewledge_ neeeesq_ry: to offer‘edmlsexble ewdence‘., | |

N Thus, the court should not irhpose a prior rest;_einf,
D The MCLM.'léz‘nukruptcy c | R A
- Last week the Banhfuptcy Court in Miésissippi iSsued an Order to Show Cause,‘ ‘ |
returhabie March 1, ‘oh v‘vhy'v"the MCLM bankruptcy should not be converted into a Chapter 7
(liquidetion)- procedure. As notedﬂ above, MCLM also made recevnt ﬁlihgszin‘ that cese to

terminate claims and ‘participation by Havens and the entities. As'this Court is aware, the

‘Recéiver hasﬁbandoned efforts to continue ‘with claims against MCLM’S b'efore the FCC as.

noted above Those PCC elalms are the ba51s of the clalms of' Havens and the entmes in this |
bankruptcy case. Because the Receiver-has abandoned all. clalms agamst MCLM, if Havens-
wishes to pursue them at his cost in this bankruptcy case, but with the benefit that may accrue to
the receivershib enhties. : | |

Thus, the court should not impose a prior restraint.

5. : The Impaet of the Jauuarv 26,2016 Order

. In the January 26, 2016 Order the Cburt gave Havens the'right and responsibility of
asseﬁing;the rights of the receivei‘ship entities in the Leong v. Havens arbitration before the
American Arbitratibu Asso'ciaﬁon The MCLM Petition fo Deny Renewal is based on two -
matters at 1ssue in the arbxtratxon both issues where the Rccelver has steadfastly refused to take
a posmon presumably because by doing so she would have to take sides in the arbltrauon

. First, MCL‘\/I regurgltates the allegatxons made by ALJ Slppel regarding Havens’ and his

auo'rney $ actlons m«F(‘C Matter 11-71 the challenge to MCLM’s hcenses based on MCLM’s
adnntted faﬂure to dxsclose its true ownershlp during the blddmg, process. Dlsclosure of
MCLM s true ownershlp would have deprived it of the bidding credits 1t needed to outbld

Havens and the recelvershlp entities for- those hcenses

_3_ ' ' v

EX PARTE APPLICATION FOR ORDER CONFIRMING THERE ARE NO PRIOR RESTRAINTS ON
: PROPOSED FILINGS
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Second MCLM takes note of Leong S allegatlon thatheisa secret co- controllmg
member of the LLC S, and thus of the hcenses MCLM then argues that the non- -disclosure of 4
Leong s [non-existent] co- controlllng interest means Havens and the recervershrp entrtres also
farled to disclose controllmg rnterests thus requmng the termrnatron of all of: the llcenses held -
by the recelvershrp entmes Leong S clarm tobe a secret co- controllmg, member (whrch is -
rebutted by documents Leong hrmself executed in connectron with other FCC transa_ctrons) is at
issue In the arbitration. o c | |

\ The actlon Havens proposes to take is not only necessary to protect the licenses and his
rrghts to hold l1censes in the future but itis part and parcel of Havens strategy in the pendmg

arbrtratron The posmons Havens mtends to assert are consrstent with those to be taken by the |

’enutres in the arbrtratlon to protcct the entrtres and their assertlon here is part of that strategy

Thus Havens belreves itis consrstent wrth and authorrzed by the J anuary 26, 2()16 Order.

6. - Comphance With Rule 3. 1202

Pur suant to Rule 3. ]202(a) of the Califormia Rules of Court counsel for the partres of
1ecord is as tollows - ‘ |
Counsel for Plamtrff
‘ 1. PaulrL Kirsch, JamesM Robmson Shopoff Cavallo &Krrsch LLP
601 Montgomery Street Sulte 1110, San Francisco, California 941 11 " .
| 2. chhardW Osman Bertrand Fox, Elliot, Osman & Wenzel 2749 Hyde Street

Counsel for Defendants L _‘
3:. : AndrewB Downs, and C Todd Norrls Bulhvant Houser Balley, PC, 235 Pme
Stleet Sulte 1500, San’ Francisco, Calrforma 94104 ' v
~Counsel for. Recerver Susan L. Uecker . v \
4 Gerald'ne A. Freeman and Davrd A. DeGroot Sheppard Mullm chhter& '
Hampton LLP Four Embarcadero Center 17m Floor San Francrsco Ca lifornia 94111,
7. CO‘ICLUSION

T here should be no prior restraint in violation of Havens’ rights. Defendant Warren

‘ FX PARTE APPLICATION FOR ORDER CONFIRMING THERE ARE NO PRIOR RESTRA[NTS ON. _
PROPOSED FILINGS :
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Havens respectfully requests this request be granted.

DATED: February 14,2017

4837-1830-2274.3

\

BULLIVANT HOUSI"\‘{\BAILEY PC

/LL/ \rf‘"‘“

1\nd1wv B, Powns
C. Todd Norris

Attorneys for Defendant Warren Havens
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Andrew B. Downs, SBN 111435

C. Todd Norris, SBN 181337
BULLIVANT HOUSER BAILEY PC
235 Pine Street, Suite 1500
San Francisco, California 94104-2752
Telephone: '415.352.2700
Facsimile: 415.352.2701 ‘ S
E-Mail: andy.downs@bullivant.com ’ o T ' ,\§\
~ todd.norris@bullivant.com ' ' - ‘\0@ A
'Att('ér'neys fdr Defendant W arren Havens ' , @
SUPERIOR COURT OF THE STATE OF CALIFORNIA
: - .COUNTY OF ALAMEDA
ARNOLD LEONG, | CaseNo.:2002-070640 |
’ " Plaintiff, | (PROPOSED) ORDER CONFIRMING
! ‘ _ . PROPOSED FCC AND MISSISSIPPT
SV S BANKRUPTCY FILINGS DO NOT
L ‘ : : VIOLATE THIS COURT'S PRIOR -
WARREN HAVENS, et al. ORDFRS
- Defendants. | Date: February 15,2017
{ : ' Time: 4:00 p.n.
‘ : Dept: 24 (Hon. Frank Roesch)
| The ex parte application of defendant Warren Havens for cohﬁrmaﬁon that his proposed

ﬁling:‘s before the FCC and the United-S.tates. Bankruptcy Court for the Nonhem District of
Miss‘i‘vésippi éamé before the Court on Febrﬁary 15,2017. All parties were x;epresentéd by
counécl | : o
o Aftel considering the submlssxons ev1dence and argument presented by the pames.
IT IS HEREBY ORDLRED that the Court will not impose a prior restraint on defendant !

Warren Havens makmg, if he so chooses, the following initial ﬁhngs and any required or .
approprlate follow-up ﬁhngs or commumcatmm in FCC and othier proceedings 1dent1ﬁed
below, as ‘proposed in his movmg papers, solely in-his name and for his own interests and
defenées: : |

1. -' An oppositioﬁ or response to Maritime Cbmmunications/Land Mobile LLC’s -
Fiéb;uﬁry 2, 2(5‘17 Petition to'Deny Renewal of Certain AMTS Licenses held by Intelligént

Transéportation and Monitoring Wireless, LLC and Environmentel LL:C submitted before the

—1-
(PROPOSED) ORDER CONF] RMING PROPOSED FCC AND MISQIBSIPPI BANKRUPTCY F[LINGS




.16
17

18

21
22

23

24
25
26
27
28

Fede'ral "'Cornmunications Commission '(“FCC”)
2. An applrcanon or response to the FCC for review of or related relief relatrng to
FCC decrslon DA 17- 20 1egard1ng Prog:,eny LMS,LLC. o B -
3., An applrcat'on or response to the FCC for review of or related rehef relating to-

FCC decrsron DA 17- 68 regarding certain petitions for reconsrderatron and related relief relatmg :

1o Telesaurus Holdmgs GB, LLC and Skybudge Spectrum Foundation.

o4 ' An appearance responses and actions (wrth or Wlthout leg,al counsel) regarding
the bankrupley case in the United States Bankruptcy Court for the Northern District of
Mrssrssrppr case number 11 13463-NPO entrtled In Re Marmme Commumcutrans/Land
Moblle LLC meludmg in connection with (a) An Order to Show Cause dated Februarv 8, 2017
issued bv the Bankrnptcy Court, and{(b) a pendm;: case on appeal before the Umted States
Drstrret (‘oun for the Northern Drstuct of demsrons of the Bankruptcy Court in this Mar zlrme ‘

Communrcanons bankruptcy case.

DATED:

Judge of the Superior Court

4840-9701-7411.5
: kR k
] :

o

(PROPOSED) ORDER CONFIRMING PROPOSED FCC AND MISSISS]PPI BANKRUPICY FILINGS
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FIRST APPELLATE DISTRICT

DIVISION FIVE R
Court of Aopeal First Appeliate District
In re WARREN HAVENS on Habeas Corpus. JAN 312017

A150411

Diana Herbert, Clerk
i3
by ___Deputy Clerk

Alameda No. 2002070640

BY THE COURT:"

The court regards with extreme displeasure petitioner’s belated filing of this writ
petition on the eve of the requested stay, particularly given that the challenged order was
issued on December 14, 2016, and that order states petitioner’s counsel “indicated a
contemplation of seeking appellate review” of the order. (See Eisenberg et al., Cal.
Practice Guide: Civil Appeals and Writs (The Rutter Group 2016) 9 15:146.1, p. 15-92
[“Courts are not inclined to look favorably upon petitions alleging the need for a stay and
immediate relief if the petition is filed on the day before ... trial but the challenged order
was rendered weeks ... previously. If a proceeding sought to be stayed is imminent, the
petition should always set forth adequate justification for any filing delay.”].)
Nevertheless, to avoid duplicative and even more urgent proceedings, the court will retain
this petition for consideration.

Pending further consideration of the petition for writ of habeas
corpus/prohibition/certiorari on file herein, this court TEMPORARILY STAYS, until
further order of this court, the December 14, 2016 “Order Holding Warren Havens in

* Before Simons, Acting P.J., Needham, J., and Bruiniers, J.



Contempt for Failure to Comply with Court Orders,” in Leong v. Havens et al., Alameda
County Superior Court case No. 2002070640.

Even though petitioner has sought alternative forms of writ relief other than
habeas corpus, the petition does not designate a real party in interest. Therefore, on or
before 3:00 p.m. on February 1, 2017, petitioner shall serve and file a document
designating appropriate real parties in interest, and ensure service of that document, the
petition, exhibits, all other filings, and this order, on those parties.

Any opposition to the petition shall be served and filed within twenty (20) days of
the filing of this order, and any reply shall be served and filed within twenty (20) days
thereafter.

In addition to regular service of this order, the Clerk of Division Five shall

forthwith notify the parties by telephone of the contents of this order.

s i P

Acting BJ.

o



Civil Appeal No.:

COURT OF APPEAL, STATE OF CALIFORNIA
FIRST APPELLATE DISTRICT

DIVISION

Warren Havens, Case No.: 2002-070640

Petitioner,
V.

Honorable Robert Freedman

The Superior Court of the State of Judge Presiding
California, County of Alameda, Dept.: 20

Respondent.

PETITIONER WARREN HAVENS’ PETITION FOR WRIT OF HABEAS CORPUS
OR, IN THE ALTERNATIVE, CERTIORARI OR
PROHIBITION AND FOR OTHER APPROPRIATE RELIEF; MEMORANDUM OF
POINTS AND AUTHORITIES; AND REQUEST FOR IMMEDIATE STAY OF
PROCEEDINGS PENDING INTERLOCUTORY REVIEW

[EXHIBITS FILED UNDER SEPARATE COVER]

REQUEST FOR IMMEDIATE STAY OF ORDER OF CONTEMPT OF COURT
TO GO INTO EFFECT BEFORE FEBRUARY 1, 2017,
HON. ROBERT FREEDMAN,
SUPERIOR COURT OF THE STATE OF CALIFORNIA,
COUNTY OF ALAMEDA
(510) 267-6936

Eileen R. Ridley David B. Goroff (pro hac vice pending)
Alan R. Ouellette FOLEY & LARDNER LLP

FOLEY & LARDNER LLP 321 N. Clark Street, Suite 2800

555 California Street, Suite 1700 Chicago, IL 60654

San Francisco, CA 94104 Telephone: (312) 832-4500
Telephone: (415) 434-4484 Facsimile: (312) 832-4700

Facsimile: (415) 434-4507

Attorneys for Petitioner Warren Havens

[eaddy Jo 1100 10181 1S AQ PIATRIY



CERTIFICATE OF INTERESTED ENTITIES OR PERSONS

The following entities or persons have either: (1) an ownership interest of 10 percent or

more in the party filing this certification (Cal. Ct. R. 8.208(e)(1)); or (2) a financial or other

interest in the outcome of the proceeding that the Justices should consider in determining

whether to disqualify themselves (Cal. Ct. R. 8.208(¢e)(2)):

1.

2.

10.

Petitioner Warren Havens is the subject of the Contempt Order at issue;

Susan L. Uecker is the Receiver for Havens’ companies who requested the
Contempt Order at issue;

Dr. Arnold Leong is an individual and the plaintiff in the action;

Environmentel LLC is named as a defendant in the action and is a corporation
majority-owned by Petitioner;

Environmentel-2 LLC is named as a defendant in the action and is a corporation
majority-owned by Petitioner;

Intelligent Transportation & Monitoring Wireless LLC is named as a defendant in
the action and is a corporation majority-owned by Petitioner;

V2G LLC is named as a defendant in the action and is a corporation majority-
owned by Petitioner;

Atlis Wireless LLC is named as a defendant in the action and is a corporation
majority-owned by Petitioner;

Skybridge Spectrum Foundation is named as a defendant in the action and is a
corporation majority-owned by Petitioner;

Verde Systems LLC is named as a defendant in the action and is a corporation

majority-owned by Petitioner; and



11.  Telesaurus Holdings GB, LLC is named as a defendant in the action and is a
corporation majority-owned by Petitioner.
There are no other interested entities or persons to list in this certification (Cal. Ct. R.
8.208(e)(3)).
Dated: January 31, 2017 Respectfully submitted,

/S/ EILEEN R. RIDLEY

Eileen R. Ridley
Attorneys for Petitioner Warren Havens

i
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DIVISION

Warren Havens, Case No.: 2002-070640
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REQUEST FOR IMMEDIATE STAY OF ORDER OF CONTEMPT OF COURT
TO GO INTO EFFECT BEFORE FEBRUARY 1, 2017,
HON. ROBERT FREEDMAN,
SUPERIOR COURT OF THE STATE OF CALIFORNIA,
COUNTY OF ALAMEDA
(510) 267-6936



QUESTIONS PRESENTED

1. Whether an immediate stay should issue of the contempt order issued against
Petitioner Warren Havens (“Havens”) on December 14, 2016 by the Superior Court of Alameda
County which sentences Havens to ten days imprisonment and imposes substantial monetary
penalties (the “Contempt Order’”’), where Havens has more than a colorable argument against the
contempt adjudication, in that the Contempt Order is void because it is based upon orders which
are unconstitutional under the United States and California Constitutions.

2. Whether the Contempt Order is void because it was based on two orders — an
order imposing a receivership upon eight entities which Havens founded, controlled and
majority-owned dated November 16, 2015 (the “Receivership Order”) and a modification of that
Order dated July 11, 2016 (the “July 2016 Order”) (together the “Underlying Orders”) which
forbade Havens from communicating with the Federal Communications Commission (“FCC”),
the regulator of licenses (“Licenses”) held by these entities and therefore imposed an unlawful
prior restraint on free speech prohibited by the First Amendment to the United States
Constitution and the California Constitution, art. I, § 2.

3. Whether the Contempt Order is void because, by restricting Havens from
communicating with his and his entities’ Regulator, it infringed his right to petition the
government for the redress of grievances in violation of the First Amendment to the United
States Constitution and the California Constitution.

4. Whether the Receivership Order, insofar as it prevented Havens from filing a
federal bankruptcy against a non-Receivership Entity, violated the Supremacy Clause of the

United States Constitution, art. VI, cl. 2.



5. Whether the Contempt Order is void because the Receiver did not meet her
burden of proof of showing beyond a reasonable doubt that Havens willfully violated the
Underlying Orders.

6. Whether the Contempt Order is void because the Receiver did not meet her
burden of proof of showing beyond a reasonable doubt that Havens actually violated the
Underlying Orders either by filing the bankruptcy or by communicating with the FCC.

BRIEF ANSWERS

1. Yes. A stay should issue because Havens has more than a colorable argument
against the contempt adjudication. He is likely to succeed on the merits of the petition because
the Contempt Order is void as it is based on Underlying Orders which are unconstitutional.
Because he faces unjust imprisonment in light of this void order, he faces irreparable injury for
which there is no adequate remedy at law. The public interest requires that individuals not lose
their personal liberty based upon orders that are void and unenforceable.

2. Yes. The Contempt Order is void because it is based upon an alleged violation of
an injunction in the Underlying Orders which prohibit Havens from communicating with the
FCC. This is an unlawful prior restraint, which the United States Supreme Court has held is “the
most serious and least tolerable infringement on First Amendment rights.” Nebraska Press Ass’n
v. Stewart (1976), 427 U.S. 539, 559. The California Constitution also prohibits unlawful prior
restraints. Cal. Const. art I, § 2. The plain language of the July 2016 Order expands the
injunction, restricting Havens from communicating not just with the FCC but with “any other
person or entity” in a way any person might construe as being on behalf of the Receivership
Entities. The Underlying Orders also are unconstitutionally vague in that they provide no

standard to gauge how listeners might perceive Havens’ speech. Finally, the Underlying Orders



violate Havens’ right to free speech because that right may not turn on how listeners might
perceive that speech.

3. Yes. Havens had a fundamental right to petition the FCC for a redress of his
legitimate grievances. He believes that unique and extraordinarily valuable Licenses held by his
Entities are being mishandled by the Receiver in a way that not only undermines his rights and
those of his Entities, but also the public’s interest.

4. Yes. The Contempt Order is void because it is based on a finding that Havens
acted in contempt by initiating a bankruptcy against a non-Receivership Entity. This interferes
with Havens’ federally-protected right to file bankruptcy and therefore violates the Supremacy
Clause. The United States Supreme Court has held that a state may not hold persons in contempt
for exercising their rights in federal court. See Donovan v. City of Dallas (1964), 377 U.S. 408.

5. Yes. Havens did not act willfully. With regard to his communication with the
FCC, he believed that the July 2016 Order permitted him to make that communication so long as
he did not claim to act for the Receiver or the Receivership Entities. His expressly told the FCC
he was not acting for the Receiver or the Receivership Entities, yet the Superior Court found him
in contempt anyway. The Receiver’s counsel even admitted below that Havens could have
interpreted the July 2016 Order to modify the original blanket prohibition on communicating
with the FCC. That acknowledgement alone precludes a finding of willfulness beyond a
reasonable doubt.

With regard to his bankruptcy filing, the Receivership Order expressly anticipates that
Havens might initiate a bankruptcy. It also notes that such a bankruptcy might affect the

Receivership estate. And it sets forth the Receiver’s rights and responsibilities if such a



bankruptcy is filed. Havens testified he believed that this language permitted him to file the
bankruptcy. The Receiver produced no evidence to dispute this testimony.

6. Yes. The Receiver did not meet her burden of proving beyond a reasonable doubt
that Havens actually violated either the Receivership Order or the July 2016 Order. A fair
reading of the express terms of the Receivership Order is that it permitted Havens to file the
Leong Bankruptcy. Moreover, a fair reading of the July 2016 Order is that it modified the
Receivership Order to permit Havens to communicate with the FCC so long as he did not do so
in a manner which suggested he was speaking for the Receiver or Receivership Entities. The
Receiver submitted no evidence that the FCC believed that Havens was speaking on behalf of the
Receiver or the Receivership Entities.

WHY EXTRAORDINARY WRIT RELIEF IS WARRANTED

Havens is now threatened with imprisonment, having been found in contempt of court by
the Superior Court. The Contempt Order reaches this result for two reasons. First, it finds that
Havens violated the Receivership Order, which imposed a receivership on eight entities which
Havens founded, controlled and majority owns and which hold valuable wireless spectrum-based
licenses issued by the FCC, when he filed a federal bankruptcy as to a non-receivership entity —
the Leong Partnership. Second, it found that Havens violated the Underlying Orders by
communicating with the FCC (the “FCC Communication”), in violation of an injunction in these
Orders forbidding such communications. Because the Contempt Order is void, a writ of habeas
corpus or other appropriate writ or relief should issue.

A. IT IS URGENT THAT HAVENS RECEIVE AN IMMEDIATE STAY.

To begin with, because Havens’ personal liberty is immediately and grievously

threatened by a ten-day prison sentence for contempt, an immediate stay should issue. In New



York Times Co. v. Superior Court (1990) 51 Cal.3d 453 [273 Cal.Rptr. 98, 796 P.2d 811], the
California Supreme Court held that:

To avoid confinement under a judgment of contempt that may

subsequently be set aside, a trial court should stay its judgment of

contempt to allow the contemner newsperson sufficient time in

which to seek writ relief if the trial court believes there is any

colorable argument the newsperson can make against the contempt

adjudication. If the trial court nevertheless declines to issue a stay,

a reviewing court should do so pending its decision whether to
issue an extraordinary writ.

New York Times Co., supra, 51 Cal.3d at p. 460, 273. Cal. Rptr. at 102.

Havens plainly has a “colorable argument” against the contempt adjudication. Indeed he
has a compelling argument that the Contempt Order is unconstitutional under the United States
and California Constitutions and is otherwise invalid. He should not now have to face prison
while the merits of his Petition are decided.

Havens presented an ex parte motion for a stay to the Superior Court on January 30,
2017. Havens advised the Court that he believed he was likely to succeed because of the
constitutional violations at issue and his lack of willfulness; that because of the threat of
imprisonment he faced irreparable injury for which there was no adequate remedy at law; that
the Receiver would suffer no prejudice from a stay; and that the public interest favored a stay.
Nonetheless, the Superior Court denied a stay.

The Superior Court had issued a stay through February 1, 2017 so Havens could file this
writ, but it refused to issue an extension of that stay so that this Court had an opportunity to
decide that petition without Havens going to jail. Judge Robert Freedman of the Superior Court
stated that, had Havens paid the fines in December upon entry of the Contempt Order, he would
have considered a stay. But since he had not, he would not. However, Judge Freedman stated

that it would respect a stay issued by the Court of Appeal. The Court stated that Havens was to



show up to further proceedings on Wednesday, February 1, 2017 at 9:30 a.m. and that if this
Court does not stay the incarceration portion of the Contempt Order, and should Havens not
appear, it would issue a bench warrant for his arrest. Now that Havens has exhausted the
possibility of obtaining a stay from the lower court, this Court should issue a stay so that it may
orderly decide this petition.

B. A VOID ORDER CANNOT BE THE BASIS FOR A VALID CONTEMPT
JUDGMENT.

The Superior Court found authority for its Contempt Order in § 1209(a)(5). This
provides that one may be found in Contempt of Court where there is: “(5) Disobedience of any
lawful judgment, order or process of the Court.” (/d.) (emphasis added).

As the Superior Court recognized, this requires a movant to prove each of four elements:
(1) there is a valid order, (2) a party has actual knowledge of the order; (3) the party has the
ability to comply with the order; and (4) the party has willfully disobeyed the order. The movant
bears the burden and must provide each element beyond a reasonable doubt. Here, the Receiver
did not and could not meet her burden because the Underlying Orders are invalid.

1. The Underlyving Orders Violate The First Amendment And
California Constitution.

First, by restricting whether and how Havens could communicate with the FCC, the
Underlying Orders impose invalid prior restraints which violate the First Amendment and
California Constitution.

Prior restraints on free speech under the First Amendment are subject to the highest level
of scrutiny. When, as here, a prior restraint takes the form of a court-issued injunction, the risk
of infringing on speech protected under the First Amendment increases. Here, the Underlying
Orders plainly imposed an unlawful prior restraint on Havens. The Superior Court made clear it

had issued an injunction against Havens speaking. It reiterated that this injunction was not
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modified by the July 2016 Order and that under no circumstance was Havens to communicate
directly with the FCC.

Moreover, while the July 2016 Order provided that Havens could ask the Receiver to
make certain representations to the FCC (which she could reject), the Superior Court held that
that Order continued to fully prohibit Havens from speaking to the FCC himself. The July 2016
Order stated that Havens is “is not to communicate with the [FCC] or to any other person or
entity in a manner that might lead to the recipient of the communication to infer that the
communication from Mr. Havens may be on behalf of any Receivership Entity.” The plain
language of the Order restricted Havens from communicating not just with the FCC but with
“any other person or entity in a way any person might construe as being on behalf of the
Receivership Entities.” No standards were set forth as to how Mr. Havens was supposed to make
that determination. There certainly was no “clear and present danger” which justified this prior
restraint — and the Court found none. Indeed, this restriction could only chill and restrict
protected free speech.

Second, the Underlying Orders are unconstitutionally vague. In order to establish a case
for contempt, the underlying order must be clear, specific and unequivocal and any ambiguity
must be resolved in the contemnor’s favor. The Underlying Orders fail this test. The language
of the July 2016 Order said that Havens could not communicate “in a manner” which suggested
he was speaking for the Receiver. That contained within it a negative inference that he could
communicate otherwise. For this reason, even though Havens made clear to the FCC that he was
not speaking for the Receiver and was only speaking on behalf of himself and his non-

Receivership Entity, the Superior Court found him in contempt anyway. The Superior Court



provided no guidance as to how Havens was to know that when he said he was not acting for the
Receivership Entities, the FCC or someone else “might” reach the opposite conclusion.

Third, the underlying orders violate the First Amendment and the California Constitution
by having Havens’ free speech rights turn on the listener’s perception of his speech instead of on
his right to speak. Thus, the July 2016 Order prohibited Havens from speaking in a manner that
might cause anyone to infer he was speaking for the Receiver. Therefore, Havens’ right to speak
was made contingent on how a listener “might” hear it.

2. The Underlying Orders Are Void By Violating Havens’ Right To Petition
For Redress Of Grievances.

The Contempt Order is additionally invalid because the Underlying Orders violate
Havens’ fundamental right under the First Amendment and California Constitution (art. I, § 2, 3)
to petition the FCC for redress of grievances. That right specifically applies to federal
administrative agencies. The Underlying Orders’ entire purpose was to prevent Havens from
personally contacting the FCC. Thus, when Havens contacted the FCC to advise that he thought
the Receiver was acting contrary to the interests of his Entities, himself and the public, the
Superior Court found this to be a contemptuous violation of its orders. This cannot stand.

3. The Receivership Order Is Void Insofar As It Prevented Havens From Filing
A Federal Bankruptcy Against A Non-Receivership Entity.

The Contempt Order is independently void because the finding of Havens’ initiation of
bankruptcy against the Leong Partnership — a non-Receivership Entity — interfered with Havens’
federally-protected right to file bankruptcy, and therefore violated the Supremacy Clause. U.S.
Const. art. VI, cl. 2. The United States Supreme Court in Donovan v. City of Dallas (1964), 377
U.S. 408, held that a state may not hold persons in contempt for exercising their right to be in

federal court, but this is what happened here. Directly applicable authority holds that



receivership orders may not prevent constituents of corporations and receiverships, such as
creditors, to petition for bankruptcy.

4. The Receiver Failed To Show That Anv Violations Were Willful.

In addition to failing the requirement of validity, the Contempt Order fails the
requirement of willfulness. Here, the Receivership Order specifically contemplated that Havens
might initiate a bankruptcy, which makes it unjustifiable to find that he acted in willful contempt
when he did so. Moreover, with regard to his communication to the FCC, Havens made clear he
was only communicating on his own behalf and on behalf of his non-Receivership Entity,
Polaris. He made clear he was not acting for the Receiver. In light of this, there can be no
finding that he willfully communicated in a way that suggested that he was acting for a
Receivership Entity or the Receiver herself.

5. The Receiver Failed To Prove Havens Actually Violated The
Underlying Orders.

Finally, the Contempt Order is void because the Receiver did not prove Havens violated
the Underlying Orders beyond a reasonable doubt, as was her burden. She introduced no
evidence to prove the Receivership Order forbade Havens from filing a bankruptcy against a
non-Receivership Entity. To the contrary, the express language of the Receivership Order shows
he could. Similarly, as to the FCC Communication, there was, at a minimum, an ambiguity as to
whether Havens could communicate with the FCC if (as he did) he made clear to the FCC that he
was not speaking on behalf of the Receiver.

For these and those reasons set forth in the accompanying memorandum, a petition for

writ of habeas corpus, or other appropriate writ or relief, should issue.



PETITION
Petitioner Warren Havens (“Havens”), by his attorneys, Foley & Lardner, LLP,
respectfully submits the following memorandum of points and authorities in support of his
petition for a writ of habeas corpus or, in the alternative, certiorari or prohibition and for other
appropriate relief.

L. INTRODUCTION

I. Petitioner Warren Havens is now threatened with imprisonment, having been
found in contempt of court by the Superior Court of Alameda County (“Superior Court”). The
contempt order (“Contempt Order” or “CO”)1 finds that Havens acted in contempt for two
reasons. First, it finds that Havens violated an order (the “Receivership Order”)* of the Superior
Court dated November 16, 2015 imposing a receivership (the “Receivership”) on eight entities
(the “Havens Companies”) which Havens founded, controlled and majority owns and which hold
valuable wireless spectrum-based licenses (the “Licenses”), issued by the Federal
Communications Commission (“FCC”), by filing a federal bankruptcy as to a non-receivership
entity — the Leong Partnership (the “Leong Bankruptcy™). Second, it found that Havens violated
both the original Receivership Order and a modification of that Order dated July 11, 2016 (the
“July 2016 Order”)’ by communicating with the FCC in violation of an injunction.. Havens now
seeks a writ of habeas corpus or other appropriate writ or relief because the Receivership Order
and July 2016 Order are invalid and therefore the Contempt Order is void. A writ should

therefore issue annulling the Contempt Order.

' The Contempt Order is attached hereto as Ex. 1.
% The Receivership Order is attached hereto as Ex. 2.
* The July 2016 Order is attached hereto as Ex. 3.

10



2. First, the Contempt Order is invalid because it is unconstitutional on several
independent grounds:

(a) The Contempt Order violates both the First Amendment to the United
States Constitution, U.S. Const. Amend. 1, as well as the California Constitution, Cal.
Const. Art. I, §2, because both the Receivership Order and the July 2016 Order were
prior restraints on Havens’ free speech rights. The Contempt Order punishes Havens for
communicating with the FCC in violation of the Receivership Order’s injunction against
his “communicating with the FCC regarding the FCC Licenses or the Receivership
Entities.” The July 2016 Order was further invalid because it restricted Havens’ speech
based on how the listener might hear it, while free speech rights belong to the speaker.

(b) The Contempt Order violates Havens’ right to petition the FCC for a
redress of his grievances, also protected by the First Amendment and the California
Constitution. Yet, Havens now faces prison and heavy financial penalties for seeking
redress from the FCC.

(©) The Contempt Order found that Havens interfered with the Receivership
by filing the Leong Bankruptcy. No Receivership Entity was a debtor in that
bankruptcy. Under the Supremacy Clause of the United States Constitution, Art. VI, § 2,
a state court may not punish an individual for filing bankruptcy. In particular, a state
court may not penalize or enjoin the filing of a federal bankruptcy against a non-
receivership entity to protect a state receivership, yet that is what the Superior Court has

done here.

* Receivership Order, Ex. 2 at 5,  28(¢)(9).
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3. Second, the Contempt Order fails to satisfy a second essential element under
California Code of Civil Procedure (“CCP”) §1209, as it punishes Havens even though he did
not act willfully. The Receiver, as movant for an order of contempt, bore the burden of proving
Havens’ contempt beyond a reasonable doubt. Yet the evidence not only does not meet that high
standard as to the element of willfulness, it shows Havens did not act willfully.

4. Nor did Havens willfully violate the Receivership Order and July 2016 Order by
communicating with the FCC. Havens testified that he reasonably believed that the July 2016
Order modified the Receivership Order and permitted him to communicate with the FCC, so
long as it was not “in a manner” that suggested he was acting for the Receiver or the
Receivership Entities. Accordingly, Havens specifically told the FCC he was not acting for the
Receiver or the Receivership Entities. This clear disclaimer showed he was not trying to suggest
he was acting for the Receiver or the Receivership Entities. Yet the Superior Court treated the
disclaimer as actually evidencing willfulness when, in fact, it shows the opposite.

5. Third, the Receiver did not prove beyond a reasonable doubt that Havens actually
violated the Receivership Order and July 2016 Order.

6. For these reasons and those detailed below, the Contempt Order cannot stand and
therefore a writ should issue.

II. BACKGROUND

A. Havens Controlled And Managed Eight Entities Which Own Valuable FCC
Licenses

7. The FCC issues private parties rights to operate wireless systems in various

spectrum bands (the “FCC licenses”).
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8. Beginning in 1999, Havens began forming a series of related companies that are
involved in new forms of wireless services and technologies.” These are the “Havens
Companies” — eight entities Havens not only founded but controlled and at least majority-
owned.® The Havens Companies acquired from the FCC through auction an extensive portfolio
of valuable wireless spectrum band licenses.” Through great effort, Havens significantly
improved the value of these Licenses through successful applications to the FCC for various
benefits and through efforts to remove encumbrances.®

9. The Havens wireless Licenses have a common business plan, which involved
certain forms of innovative nationwide wireless bands.” These Licenses are primarily in two
spectrum bands (200 MHz and 900 MHz). They are particularly valuable because they cover
most of the Nation’s territory and population. Because they are not encumbered, they can be
readily used or easily transferred. Since these two bands have longer-wave lengths, they offer
more reliable coverage and lower cost of operations than do most commercial spectrum bands.

10. At the time of licensing in the 1990s-2000s, the Licenses had valuable
applications ranging from transportation to location (including improvements for high precision
GPS)."” Havens explained:

The nation’s need for “smart” or “intelligent” positioning,
navigation and timing capabilities to service critical applications in

> See Declaration of Warren C. Havens in Support of the Debtor’s Chapter 11 Petition and Request for First Day
Orders in In re Skybridge Spectrum Foundation, No. 16-10626 (CSS), dated March 29, 2016; Receiver’s Exhibit 12
at Contempt Hearing (“Havens Delaware Declaration™), attached hereto as Ex. 4.

® These entities are Environmentel, LLC; Environmentel-2, LLC; Intelligent Transportation & Monitoring Wireless
LLC; Skybridge Spectrum Foundation (“Skybridge”); Telesaurus Holdings GB, LLC; VLG, LLC; Atlis Wireless
LLC and Verde Systems. See Receivership Order, Ex. 2 at 7, Attachment 1, Tab 1.

" Id ; Official Form 205-Involuntary Petition Against A Non-Individual filed in Leong Bankruptcy, attached as Ex. 8
to Notice of Ex Parte Motion And Motion For An Order To Show Cause Why Defendant Warren Havens Should
Not Be Held In Contempt For Failure To Comply With Court Order dated August 27, 2016 (“Havens Leong
Bankruptcy Declaration”), attached hereto as Ex. 5, at 7.

8 See Havens Delaware Declaration, Ex. 4 at 7, q 16.

? Havens Leong Bankruptcy Declaration, Ex. 5, at 7.

1 Havens Delaware Declaration, Ex. 4 at 3, q7.
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transportation, energy systems, agriculture, natural resource
industries, other critical service industries, and to monitor and
protect the natural environment cannot be met without pPNT
[positioning, navigation, timing and precision]. . . . To the best of
my knowledge, no other venture beside [the Havens
Companies| has obtained the crucial foundation for these
applications -- a nationwide licensed radio spectrum and
related technology -- in the United States.''

11.  Now, with the evolution and growing implementation of the “Internet of Things,”
for which they may be particularly useful, their value is expected to grow exponentially. Havens
believes the total value of Licenses is potentially in the many billions of dollars.

B. Leong Is A Minority Investor In Only Two Of Havens’ Eight Entities

12. Arnold Leong (“Leong”) is a minority lender/investor in only two of the eight
Havens Companies — Telesaurus Holdings GB, LLC and Verde Systems — having contributed
approximately $1.1 million to these two entities in approximately 1999 or 2000. The agreements
and other documents that Leong signed made clear that Havens retained the right to operate and
control these entities. Nonetheless, by 2002, Leong proposed sales of the Licenses held by these
entities to immediately monetize his investment. This was inconsistent with Havens’ longer-
term nationwide strategy to improve and use the Licenses, a plan he had disclosed to Leong
before Leong ever invested.

13. Since at least 2002, the parties have been in a dispute. That year, Leong filed a
lawsuit in the Superior Court. In that lawsuit, Leong asserted that he and Havens had an oral
partnership under which Leong claims he was given a non-dilutable 50% equity and voting

control rights which encompassed all of the Havens companies.'* At various times, other

"' Id. at 9 8 (emphasis added).
"2 Havens Leong Bankruptcy Declaration, Ex. 5 at 7, § 13; see also Transcript of Hearing dated September 27, 2016,
attached as Ex. 6 at 16.

14



persons have also alleged in court actions a putative partnership with Leong and Havens giving
them certain purported control rights in the Havens Companies.

14.  Havens continues to believe and at all times has maintained, including in Court
arguments, FCC filings, and otherwise, that Leong has no right whatsoever as to any Havens
Companies other than a limited interest in Telesaurus Holdings VB and Verde LLC and that any
such interest was obtained by fraudulent inducement and is unenforceable.

15. In 2005, the Superior Court ordered the parties to arbitrate (the “Arbitration”) and
Leong’s lawsuit was placed on hold. While the Arbitration was initiated, it has not concluded
despite pending for more than 10 years. Eventually, the matter was assigned to Hon. Frank
Roesch.

C. A Receiver Is Appointed, Who Seizes Control Over All Of The Havens’
Companies’ Licenses

16. On November 16, 2015, while the arbitration was pending, Leong sought the
appointment of a receiver. Havens strongly objected. Over that objection, the Superior Court
entered the Receivership Order, appointing Susan Uecker as Receiver for all of the Havens’
Companies, including their Licenses, and for any Licenses held by Havens individually."?

17. As originally entered, the Receivership Order, inter alia, restrained Havens from
communicating with the FCC regarding the Licenses or the Receivership Entities. The
Receivership Order prohibits Havens, inter alia, from:

6. Interfering in any way with the assignment of the FCC Licenses
(as defined in Attachment 1) to the Receiver.

7. Interfering in any way with the substitution of the Receiver as
the individual responsible for the management of the FCC
Licenses and Receivership Entities.

' Havens Leong Bankruptcy Declaration, Ex. 4 at 8.
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8. Commencing, prosecuting, continuing to enforce, or enforcing
any suit or proceeding in the name of the Receivership Entities (as
defined in Attachment 1), or otherwise acting on behalf of the
Receivership Entities.

9. Communication with the FCC regarding the FCC Licenses or
the Receivership Entities.”

18. The Receivership Order specifically anticipated that Havens as a “Defendant”
might file a bankruptcy case during its pendency. Paragraph 24 of the Receivership Order states:

24. Bankruptcy — Plaintiffs duty to give notice. If a defendant
files a bankruptcy case during the receivership, plaintiff shall give
notice of the bankruptcy case to the court, to all parties, and to the
receiver by the closing of the next business day after the day on
which plaintiff receives notice of the bankruptcy filing."

The Receivership Order further specified what the Receiver’s duties would be in the event of
such a bankruptcy.'

D. The Superior Court Orders Havens And Leong To Keep Arbitrating And
Allows Havens To Advocate For The Receivership Entities Therein

19. On November 24, 2015, the Superior Court compelled Havens and Leong to
continue arbitrating despite the onset of the Receivership.'’

20. On January 26, 2016, the Superior Court entered its Second Order Amending
Receivership Order which specifically authorized Havens to act for the Havens Companies (then,
the Receivership Entities) in the Arbitration and assert “any claims or defenses on behalf of the
Receivership Entities and/or himself in the Arbitration, including those already pending in the
Arbitration.”"® That Order specifically proscribed the Receiver from advocating any position on

the merits of the dispute in the Arbitration."’

' Receivership Order, Ex. 2 at 4, § 28(e) (emphasis added).

5 1d. at4,924.

1 Id. at 4,9 25.

"7 The Order to Compel Arbitration is attached hereto as Ex. 7.

:Z The Second Order Amending Receivership Order is attached hereto as Ex. 8.
Id. at 2.
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E.

21.

The Superior Court Acknowledges The Risk Of A Prior Restraint And Tries
To Modify Its Order

Importantly, after he entered the Receivership Order, Judge Roesch

acknowledged that its original terms imposed a prior restraint upon Havens’ freedom of speech,

and therefore sought to modify the Order. As Judge Roesch stated at the hearing on June 30,

2016:

22.

The prior restraint of speech is the problem for me. I think it’s
unconstitutional . . . I’'m going to make — clarify that Order and I'm
going to order that Mr. Havens is to not communicate with the
FCC or to anybody else in a manner that might lead the recipient
of the communication to infer that the communication from Mr.
Havens may be on behalf of any receivership entity.*

The July 2016 Order Continues To Impose A Prior Restraint On Havens’
Communication With The FCC

On July 11, 2016, the Superior Court issued its modified order. Despite Judge

Roesch’s stated concerns about a prior restraint, the Court continued to restrain Havens from

communicating with the FCC. The July 2016 Order required that if Havens wanted something

said to the FCC he had to ask the Receiver to do so or, if she refused, move the Superior Court

for an order requiring her to do so. Even if the Court granted that Motion, it would be the

Receiver who would speak to the FCC, not Havens. It specifically provided:

(H) Defendant Warren Havens is not to communicate with
Federal Communications Commission or to any person or entity in
a manner that might lead to the recipient of the communication to
infer that the communication from Mr. Havens may be on behalf of
any Receivership Entity.

2) The Court reiterates that it is the Receiver’s responsibility
to communicate on behalf of the Receivership Entities.

3) If Mr. Havens believes that it would be appropriate for any
Receivership Entity to make a particular communication with the
FCC, he may propose such communication to the Receiver. If the

20 Transcript dated June 30, 2016, attached hereto as Ex. 9, at 6:10-25.
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Receiver declines to make the communication in the manner
requested, Mr. Havens may bring a motion to instruct the Receiver
with regard to that proposed communication or other action.

4) Mr. Havens is not prohibited from making Freedom of
Information Requests in his own name and at his own expense.
Mr. Havens is prohibited from making filings in FCC Docket Nos.
11-71 and 13-85 without prior court approval, with the exception
of filings related to the personal sanctions against him and his
appeal of those sanctions.

%) With the preceding clarifications, the Receivership Order
remains in effect.”’

G. The Receiver Jeopardizes The Value And Existence Of The Havens
Companies’ Licenses

23. Havens believes that, since her appointment, the Receiver has acted in a manner
that jeopardizes the value and continued existence of the Havens Companies and their FCC
Licenses, common nationwide business plan and other interests. For instance, the Receiver
proposed License-sale deals for Licenses that significantly undervalued what she was trying to
sell, and sold quantities of radio spectrum (in the Licenses) that put major “holes” in the
nationwide wireless coverage it took two decades to achieve and which is unique and needed for
the common nationwide plan. One example that Havens’ counsel, Todd Norris, offered to the
Superior Court in the hearings on the Motion for an Order to Show Cause of the harm posed to
Havens and the Haves Companies by the Receivers’ approach was the proposed “PSC
Transaction” where he noted even Leong’s expert valued one subset of the Licenses at between
$67 million and $1.8 billion, while the Receiver had proposed to sell it for $1.2 million —
possibly $1.8 billion below value. The Receiver eventually withdrew this proposed License-
sale.? As a second example, Havens’ counsel advised the Superior Court that the Receiver had

negotiated contracts whose terms, if finalized, would have put the Havens Companies at risk for

2! July 2016 Order, Ex. 3 at 2; CO, Ex. 1 at 3, § 6.
2 See 9/27/16 Tr., Ex. 6 at 26-27.
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false representations and did not give Havens notice of those contracts or an opportunity to
review them before she moved the Superior Court to approve them.”

H. Havens Initiates A Bankruptcy Against A Non-Receivership Entity

24, On August 22, 2016, Havens, pro se, filed a petition for involuntary bankruptcy
against the Leong Partnership as debtor in the United States Bankruptcy Court for the Northern
District of California, signing the Petition on behalf of himself, Skybridge, and a non-
Receivership entity of his called Polaris PNT PBC (“Polaris”) as creditors of the Leong
Partnership.”* The Involuntary Petition alleges that the Leong Partnership owed the creditors
salaries, expenses and property taken by torts. It listed Leong’s personal address as the debtor’s
address and it identified the FCC Licenses as principal assets of the partnership. It specifically
noted that these assets were under the control of Susan Uecker as Receiver.”” Havens provided
the Receiver with notice of this Petition.*®

25. Havens filed an additional statement (the “Havens Leong Bankruptcy
Declaration™) in support of the Involuntary Petition on August 24, 2016.*” In the Havens Leong
Bankruptcy Declaration, Havens explained that he filed the Chapter 11 petition:

to meet an urgent need for protection of the eight FCC-licenses
pPNT Companies . . ., of nationwide scope and importance, over
which the Leong Partnership has de facto and other control and

various pPNT Companies’ causes of action in legal proceedings in
which the Leong Partnership also has de facto and other control.*®

> 1d.

** Involuntary Petition for Bankruptcy (“Involuntary Petition”), attached hereto as Ex. 10; CO, Ex. 1 at 3-4, 9 7.
i Involuntary Petition, Ex. 10, at 1.

*Id. at8.

" Havens Leong Bankruptcy Declaration, Ex. 5; CO, Ex. 1 at 3-4, 4 7.

 Havens Leong Bankruptcy Declaration, Ex. 5 at 3, 4.
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Havens noted that he was specifically seeking to protect the public interest under which the
Havens’ entities’ licenses were issued.”” Havens noted that he sought “an efficient and effective
reorganization of the pPNT companies for their High public interest purposes . . . including . . .
by a potential ‘global settlement’ with the FCC and parties before the FCC on matters largely
caused and complicated by the Leong Partnership.”°

26. In Haven’s initial statement in the Leong Bankruptcy in support of the Petition,
Havens noted the Receiver and her appointment and also indicated that Leong had “commenced
commercial relations” with her approximately one-half year before her appointment, as shown in

FCC public records and receivership fee statements records.’’

1. The Receiver, Ex Parte, Moves For An Order Of Contempt

217. On August 27, 2016, the Receiver filed an ex parte motion for an order to show
cause re contempt based on Havens’ filing of the Leong Bankruptcy Petition (the “First Show
Cause Motion™).** On August 29, 2016, the Superior Court, per Judge Roesch, issued an Order
to Show Cause why the filing of the Petition was not in contempt.”> The Motion contended that

the bankruptcy filing against the Leong Partnership “is interfering with the receivership by

*Id. at 3-4.

*1d. at4.

'1d. at 8.

32 First Show Cause Motion attached hereto as Ex. 13; CO, Ex. 1 at 4, 4 8. On March 29, 2016, Havens had filed a
bankruptcy on behalf of one of the Havens Companies — Skybridge Spectrum Foundation — in the United States
Bankruptcy Court for the District of Delaware (the “Skybridge Bankruptcy Court”). The Receiver participated in
that bankruptcy for months and did not move for contempt of court during this time. Leong moved to dismiss the
Bankruptcy, contending that, under the Receivership Order, Havens did not have authority to cause Skybridge to file
for bankruptcy as a debtor. The Skybridge Bankruptcy Court agreed with Leong and, on July 11, 2016, ruled that
the Receivership Order did not give Havens authority to initiate this bankruptcy on Skybridge’s behalf and thus
dismissing the case on that basis. Havens moved for reconsideration, which the Bankruptcy Court denied, but, in
doing so, the Bankruptcy Court explained that Havens could assign his interests to another entity which could
initiate such a bankruptcy. The Bankruptcy Court also emphasized that no receivership order could restrain a
corporation from filing a bankruptcy because “it would be void as a matter of public policy regarding the
constitutional ability and right to exercise access to the bankruptcy system.” (Transcript of Proceedings, /n re
Skybridge Spectrum Foundation, No. 16-10626 (CSS) dated July 11, 2016, attached hereto as Ex. 12, at 47-48). The
Bankruptcy Court’s dismissal of the Skybridge Bankruptcy Case is currently on appeal.

33 Order to Show Cause attached hereto as Ex. 13; CO, Ex. 1 at 4, q8.
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attempting to place the assets of the receivership estate under the jurisdiction of the Bankruptcy
Court, in violation of the [Superior] Court’s Order of November 16, 2015.7%

28. In her Memorandum of Points and Authorities in Support of that Motion, the
Receiver noted: “[i]t would be difficult to think of any more direct interference in the Receiver’s
affairs than to try to put the Receivership Entities into bankruptcy.”35

29. Even before the Receiver filed her First Show Cause Motion, Havens had
dismissed the Involuntary Bankruptcy Petition as to Skybridge, which is a Receivership Entity,
on August 25, 2016 — three days after the Petition was filed — before any substantive action was

taken in the Bankruptcy.36

J. Havens Communicates With The FCC

30. On September 2, 2016, Havens submitted for himself and his company Polaris — a
non-Receivership Entity — a pro se filing to the FCC (the “FCC Communication™) petitioning in
support of an extension of a certain “construction deadlines” for certain “LMS” 900 MHz
wireless spectrum licenses held nationwide by Skybridge Spectrum Foundation — a non-profit
entity which is one of the Receivership Entities — and petitioned for the same as to one License
of Telesaurus Holdings GB LLC — another Havens Company/Receivership Entity — for one
urban area.’’

31. Havens specifically noted in the FCC Communication that the Superior Court
“has prohibited Havens from making any communication on behalf of the licensees in

receivership” and made clear in his opening paragraphs that “[t]he Filing is not on behalf of

3% First Show Cause Motion, Ex. 11, at 1.

3 Id. at 6. Of course, none of these entities are actually named as Debtors or parties in the bankruptcy. The
Bankruptcy was instead directed at an asserted partnership which purports to own interests in the Havens Companies
and their Licenses.

% CO,Ex. 1at3-4,97.

37 FCC Communication, attached hereto as Ex. 14; CO, Ex. 1 at 4, 19.
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Receiver Susan Uecker or the licenses in receivership.™** Havens explained that he believed he
was in compliance with the Court’s restrictions because he made the filing for himself and his
company Polaris, a non-Receivership Entity.” Havens advised the FCC that he had reached out
to the Receiver to discuss the subject of his FCC Communication.

32. Havens noted specifically that he made his communication to the FCC “under
protected federal rights, including First Amendment speech and petition rights and Fifth
3540

Amendment property and due process rights.

K. The Receiver Seeks An Additional Contempt Finding Based On The FCC
Communication

33. On September 14, 2016, the Receiver filed an ex parte motion for an order to
show cause re contempt regarding Havens’ submission of the FCC Communication (the “Second
Show Cause Motion™).*' In that Motion, the Receiver acknowledged that “[i]t is conceivable
that Havens believed that the Court’s July 11, 2016 Order modified the Court’s Receivership
Order.” On September 20, 2016, the Superior Court, per Judge Roesch, issued an Order to
Show Cause why the FCC Filing was not in contempt.*

L. The Superior Court Holds Havens In Contempt And Threatens
Imprisonment

34.  Because the Receiver’s motions sought a finding of indirect contempt, they were
assigned to a judge other than Judge Roesch — Hon. Robert Freedman. Judge Freedman held
trial on November 30, December 7 and December 14, 2016. The Receiver testified that the

Leong Bankruptcy affected her “dealing with buyers,” stating “it’s difficult to sell any asset

¥ FCC Communication, Ex. 14 at 1 (emphasis in original).

¥ Id. at 1-2; CO, Ex. 1 at 7, 19.

* PCC Communication, Ex. 14 at 3.

I Attached hereto as Ex. 15.

2 Second Show Cause Motion, Ex. 15 at 5.

* Order to Show Cause attached hereto as Ex. 16; CO, Ex. 1 at 4, 9 10.

22



when there is a pending bankruptcy case. It causes doubts and issues for buyers” and that buyers
then wanted “protections based potentially on the bankruptcy filing.”**

35.  Havens additionally testified at the Contempt Hearing. He stated that he believed
the Receivership Order permitted a bankruptcy filing.* He testified that he believed, if it were
interpreted to prohibit him from filing a bankruptcy, it would have been unconstitutional.*®

36. Havens also testified that he filed the Leong Bankruptcy as a defense against
counterclaims that the Havens Companies have against Leong “that are at issue to and are central
to the arbitration.”*’ He testified that he believed that, under the Arbitration Agreement he had
with Leong and under the Superior Court’s Order noted above (which put Havens in control of
the Havens Companies/Receivership Entities in the Arbitration and barred the Receiver) that he
was permitted to pursue such relief in the Leong Bankruptcy.48

37.  With regard to the FCC Communication, Havens testified that his attorneys told
him they thought the filing would be permissible because it was not on behalf of the Receiver.*
He testified he interpreted the July 2016 Order to guide #ow he could speak to the FCC but not to
prohibit him from doing so.”

38. The Receiver put on no witness to contest that these were Havens’ true and
sincere beliefs.

39.  After this, Judge Freedman found that Havens was in contempt both for initiating

the Leong Partnership Bankruptcy and for communicating with the FCC.

44 Transcript of Contempt Hearing dated November 30, 2016, attached hereto as Ex. 17, at 51-53.
* Id. at 59.

0 Id. at 87-88.

7 1d. at 95.

* Id. at 95-96.

¥ Id. at 119-20.

0 Id. at 121-23.
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1. The Superior Court Finds Havens In Contempt For Filing The
Bankruptcy Against the Leong Partnership

40. The Superior Court found that Havens’ filing of the Leong Bankruptcy Petition
violated the Receivership Order by interfering with the Receiver’s discharge of her duties, even
after Havens dismissed Skybridge as a Petitioner.”’ While the Involuntary Petition was directed
at Leong and the Partnership he asserted as to ownership of the Licenses, the Superior Court
found that the Leong Bankruptcy was an indirect effort to ultimately seek bankruptcy protection
as to the Receivership Entities. After hearing the evidence, the Superior Court stated:

The Petition refers to “pPNT Companies under de facto control of
the Debtor” (/d. at 2), even though they are under the Receiver’s
control. The Petition also states that the property of the Leong
Partnership is “FCC licenses nationwide, locus Delaware, under
Leong Partnership de facto control, via Susan L. Uecker,
Receiver.” A further statement filed by Havens makes clear that
he seeks to put the Receivership Entities into bankruptcy. He
asserts that there are 8 “pPNT Companies” that need bankruptcy
protection. Those companies are defined by a list that is the very
same list as the list of Receivership Entities.™

41.  Based on that premise, the Superior Court found that “[t]rying to put the
Receivership Entities into bankruptcy and to attempt to impose a stay over the Receivership’s
assets amount to interference with the Receiver’s duties.”® The Superior Court credited the
Receiver’s testimony that Havens’ Involuntary Petition had caused the Receivership to incur
costs and divert the Receiver’s and her counsel’s attention from other matters, and complicated

pending and future sales’ transactions authorized by the Court.”

' CO, Ex. 1 at4-5, 9 11.

%2 Id. (internal exhibit citations omitted).

S Id at5,912.

 The Court’s finding that it would authorize future sales transactions which had yet to take place and had yet to be
presented to it and that these would be complicated would seem speculative.

»CO,Ex. 1 at5,9q13.
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42.  Finally, the Court found that by originally filing the Petition on behalf of
Skybridge (which he dismissed three days later), Havens violated the July 2016 Order, which
directed that the was “‘not to communicate with the Federal Communications Commission or to
any other person or entity in a manner that might lead to the recipient of the communication to
29556

infer that the communication from Mr. Havens may be on behalf of any receivership entity.

2. The Superior Court Finds Havens In Contempt For Communicating
With The FCC

43. Separately, the Superior Court found that Havens acted in contempt of the July
2016 Order by communicating with the FCC. The Superior Court noted the “Receivership Order
enjoined Havens from ‘[c]Jommunicating with the FCC regarding the FCC Licenses or the
Receivership Entities.””’
44, The Superior Court explained that the July 2016 Order did not permit Havens to
communicate with the FCC on behalf of himself or a new entity he created, Polaris. It stated:
Nothing in [Paragraph 1 of the July 2016 Order] suggests that the
Receivership Order was changed to allow Havens to communicate
about the Licenses or the Receivership Entities, so long as such

communications were for himself or an entity not under the
Receiver’s control.”®

45. The Superior Court rejected the contention that the July 2016 Order permitted
Havens to communicate with the FCC even if such communications were for himself or for an
entity not under the Receiver’s control. The Superior Court noted that the July 2016 Order “did
not modify the prohibition on Havens’ communicating with the FCC regarding the Licenses or

the entities.”’ The Superior Court emphasized that it “specifically identified the sole path by

Id at 5,9 14.
T 1d. at 6,9 18.
¥ Id at7,921.
¥ Id. at7,919.
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which Havens could propose a communication to the FCC on the licenses or entities. It took

care to state, ‘With the preceding clarifications, the Receivership Order remains in effect.””®

46. The Superior Court found that Havens’ statement to the FCC that he believed he
was acting consistent with the Court’s Receivership Order “indicates to this Court that he knew
”61

he was violating the Court’s Order and was pre-emptively defending another contempt charge.

3. The Superior Court Sentences Havens To Jail And Fines Him

47.  As penalty, the Court “imposed the following punishment: a fine of $2,000,
payable to the Court and a sentence of 10 days in the Alameda County Jail, subject to the stay
provisions, below.”®® The Court also awarded fees and costs to the Receiver in the amount of
$57,110.00 for its finding of contempt.”’

48. The Superior Court stayed execution of the incarceration portion of the sentence
to permit Havens to withdraw the Bankruptcy Petition unconditionally for himself and Polaris
and to pay the cost award to the Receiver (the “Stay”).** The Superior Court stated specifically
that the Stay would incidentally accommodate Havens request to seek appellate review of the
Contempt Order.*

49. On December 21, 2016, the parties stipulated to extend further hearings on the

Contempt Order and the Stay until the date of the next hearing on the Contempt Proceedings,

% 1d. at 7,9 20 (quoting July 2016 Order, Ex. 3 at 2, 95).

' Id. at 9,9 27. The Court also noted that Havens had previously been admonished in 2015 by an FCC
Administrative Law Judge for his behavior in a hearing on an adversary licensee. However, while the FCC has
threatened to impose penalties against Havens, it never has done so.

82 1d. at 10, 1 31 (emphasis added). Because the Court found Havens to have violated two orders, it doubled the fine
and term of imprisonment available under Code of Civil Procedure § 1218(a). (/d.at 10, § 30).

% 1d. at 10, 9 32.

% Id. at 10-11, § 33.

% I1d. at 10, 33, n.3.
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February 1, 2017 at 9:30 a.m.®® On January 3, 2017, the Superior Court entered that the
Stipulation as its Order.®’

M. Havens Dismisses The Leong Partnership Bankruptcy, But The Bankruptcy
Court Thereafter Grants Dismissal On Summary Judgment

50. On December 19, 2016, because of the Contempt Order, Havens filed a notice of
voluntary dismissal of the Leong Bankruptcy without prejudice.®®

51.  Havens has not paid the Receiver the $57,110 ordered in the Contempt Order.

52. On January 25, 2017, the Receiver filed her Mitigation Statement, asserting that
the Superior Court gave Havens an opportunity to mitigate his contempt by withdrawing the
Leong Bankruptcy petition and paying the Receiver’s fees.” However, Havens believes the
Contempt Order is at least ambiguous as to whether he can avoid jail by doing so. The express
language appears to suggest that imprisonment is an additional and not an alternative penalty. In
any event, Havens believes that the Contempt Order is void and therefore that any ordered
penalty is also null and void.

N. The Superior Court Acknowledges That It “Is Not A Great Thing” That The
Receiver Runs Havens’ Businesses

53. On January 10, 2017, the parties came before the Court for a hearing on the
Receiver’s proposed sale of large portion of some of the FCC Licenses to Avista Corporation, an
electric power utility. Havens’ counsel noted that the record did not show why the transaction

should take place, that it was unclear how the price was chosen that there was not even a

% Stipulation attached hereto as Ex. 18.

%7 Order attached hereto as Ex. 19.

%% See Receiver’s Statement Regarding Mitigation of Contempt by Defendant Warren Havens’ (“Receiver Mitigation
Statement”), attached hereto as Ex. 20, at 2. In the Leong Bankruptcy, on December 29, 2016, the Bankruptcy
Court granted Leong’s Motion of Summary Judgment to dismiss the bankruptcy on the ground that a bona fide
dispute existed as to the existence of the Leong Partnership. (Receiver Mitigation Statement, Ex. 20 at 22-

37). Havens appealed that ruling. (/d. at 39-40).

“1d. at2.
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representation that it was for fair market value and that it was, in fact, multiples below fair

market value.”®

54.

Havens counsel first explained that the sale would weaken the nationwide plan

and wireless coverage for all of the Havens Companies’/Receivership Entities’ Licenses that

provide the majority of value. (/d. at5). As he stated:

55.

[T]hose licenses were not purchased so that they could just be sold
for a profit. There is a nationwide plan that the entities were trying
to implement when the receivership took place and that completely
derailed the whole thing.”!

Havens’ counsel asked for an evidentiary hearing. The Court responded that

Havens ““should start looking on the wall and seeing the words there that suggest that maybe this

receivership is going to stay in place until the whole case is resolved at arbitration . . .

56.

He added:

9972

He noted that the Receiver’s limitations:

Mr. DeGroot and his client are not the best people in the world to
be making determinations for this business because they have to
play it on the safe side. They cannot be entrepreneurs in the
tradi%onal definition where they’re committed to take a lot of
risk.

But the receivership is an albatross around the neck of Mr. Leong
and it’s around the neck of Mr. Havens. And until they figure that
out Mr. DeGroot’s client is going to continue to run the business,
which is not a great thing.”*

70 Transcript dated Jan. 10, 2017, attached hereto as Ex. 21, at 4-5.

1d. at 8.
21d. at9.

" Id. at 10.

" Id. at 11-12.
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0. The Superior Court Permits Havens To Make A Limited Communication To
The FCC, But Does Not Address The Contempt Order

57.  Having found Havens in contempt of court for communicating with the FCC in
December, 2016, the Superior Court agreed with Havens several weeks later that it was
appropriate for him to make certain personal communications to the FCC.

58.  On January 13, 2017, the Superior Court entered an Order specifying that Havens
could file a petition with the FCC for reconsideration of the FCC Order in No. 16-172 in his own
name.”” The recognition that Havens has this right would seem to be inconsistent with his
finding of contempt for his earlier personal communication. Nonetheless, the Contempt Order
remains intact and enforceable.

P. The Superior Court Rejected Havens’ Request For A Stay Pending
Determination Of The Writ

59. On January 27, 2017, Havens, through counsel, Foley & Lardner LLP, requested
that the Receiver agree to extend the stay through the time Havens’ Petition is finally decided.
While the Receiver had previously agreed to a stay to let the writ be filed, the Receiver would
not agree to one to allow it to be decided.”

60.  Havens presented an ex parte motion for a stay to the Superior Court on
January 30, 2017.”” Havens advised the Court that he believed he was likely to succeed because
of the constitutional violations at issue and his lack of willfulness; that because of the threat of
imprisonment he faced irreparable injury for which there was no adequate remedy at law; that

the Receiver would suffer no prejudice from a stay; and that the public interest favored a stay.

73 See Order on Ex Parte Application of Defendant Warren Havens to Instruct Receiver dated January 13, 2017,
attached hereto as Ex. 22.

6 See email exchange between D. Goroff, counsel for Havens, and D. DeGroot, counsel for the Receiver dated
January 27, 2017, attached hereto as Ex. 27.

7 Havens’ Ex Parte Application for Stay of Contempt Order Pending Interlocutory Review is attached hereto as Ex.
24. The supporting declaration is attached hereto as Ex. 25. The Proposed Order is attached hereto as Ex. 26
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Nonetheless, the Superior Court denied a stay. The Superior Court stated that had Havens paid
the fines in December upon entry of the Contempt Order it would have considered a stay. But
since he had not, it would not. The Court further stated that it would respect a stay issued by the
Court of Appeal. Finally, the Court stated that Havens must appear on Wednesday, February 1,
2017 at 9:30 a.m. and that if this Court does not stay the incarceration portion of the Contempt
Order, and Havens is not present at that time, it would issue a bench warrant for his arrest.
PRAYER

Wherefore, Petitioner prays that this Court:

1. Issue a stay of all proceedings in the trial court pending the outcome of this
interlocutory appeal;

2. Issue a writ of habeas corpus or, in the alternative, certiorari or prohibition and
vacate and annul the Contempt Order and any penalty associated therewith; and

3. Grant other and further relief as this Court may deem just and proper.
Dated: January 31, 2017 Respectfully submitted,

/S/ EILEEN R. RIDLEY

Eileen R. Ridley

Alan R. Ouellette

FOLEY & LARDNER LLP

555 California Street, Suite 1700
San Francisco, CA 94104
Telephone: (415) 434-4484
Facsimile: (415) 434-4507

David B. Goroff (pro hac vice pending)
FOLEY & LARDNER LLP

321 N. Clark Street, Suite 2800
Chicago, IL 60654

Telephone: (312) 832-4500

Facsimile: (312) 832-4700

Attorneys for Petitioner Warren Havens
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VERIFICATION

I am an attorney licensed to practice law in the State of California and counsel of record
for Petitioner. I have read the Petition for Writ of Habeas Corpus or, in the Alternative,
Certiorari or Prohibition and for Other Appropriate Relief and know its contents. The facts
referred to in this petition are true based on my personal knowledge from my review of the
pleadings, briefs, and other documents filed in the Alameda County Superior Court. I make this
verification as Petitioner’s counsel because I am familiar with the relevant facts. If called and
sworn as a witness, I could and would competently testify to these facts. The other facts set forth
in the Petition have citations to competent and admissible evidence contained in the concurrently
filed writ exhibits.

I declare under penalty of perjury that the foregoing is true and correct. Executed this

31st day of January, 2017, in San Francisco, California.

By: /S/EILEEN R. RIDLEY

Eileen R. Ridley
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STANDARD OF REVIEW

This Court reviews questions of constitutional law de novo. Taylor v. Dep’t of Industrial
Relations, Division of Labor Standards Enforcement, (2016) 4 Cal.App.5th 801, 807 [41 Cal.
Rptr. 3d 861]. This Court reviews facts relevant to First Amendment analysis de novo,
independent of the trial court’s findings. See Evans v. Evans, (2008) 162 Cal. App.4th 1157,
1166 [76 Cal. Rptr. 3d 859]. Thus, when analyzing the right to free speech under either the
United States Constitution or the California Constitution, appellate courts must “make an
independent examination of the entire record to determine the constitutionality of the trial court’s
order.” Hurvitz v. Hoefflin, (2000) 84 Cal.App.4th 1232, 1242 [101 Cal. Rptr. 2d 558] (applying
independent review implicating “prior restraint”). Similarly, this Court reviews issues of federal
preemption de novo. See CPF Agency Corp. v. Sevel’s 24 Hour Towing Service, (2005) 132
Cal.App.4th 1034, 1043 [34 Cal. Rptr. 3d 120] (applying de novo standard of review to
preemption analysis under the Supremacy Clause).

A contempt judgment under California Code of Civil Procedure § 1209 is reviewed under
the substantial evidence standard. Mitchell v. Superior Court, (1989) 49 Cal.3d 1230, 1256 [265
Cal. Rptr. 144]; In re M.R., (2013) 220 Cal.App.4th 49, 58 [162 Cal. Rptr. 3d 709]. The
evidence, findings, and judgment are ““all to be strictly construed in favor of the accused, and no
intendments or presumptions can be indulged in aid of their sufficiency.” Mitchell, 49 Cal.3d at

1256; In re M.R., 220 Cal.App.4th at 58.
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MEMORANDUM OF POINTS AND AUTHORITIES
L. ARGUMENT

A. A Writ Is Proper Here

Where, as here, a petitioner is incarcerated or threatened with incarceration, review of a
Contempt Order properly lies by writ of habeas corpus. See In re Buckley (1973) 10 Cal.3d 237,
240 [110 Cal.Rptr. 121, 122, 514 P.2d 1201].

In addition, even where a contemnor is not threatened with incarceration, review of a
contempt order may be had by petition for certiorari. See e.g., Miller v. Municipal Court of Los
Angeles Judicial Dist., Los Angeles County (1967) 249 Cal.App.2d 531, 532 [57 Cal.Rptr. 578,
578].

Further, where a petitioner is not threatened by incarceration, a writ of prohibition may
issue to challenge the contempt order as invalid. See In re Koehler (2010) 181 Cal.App.4th
1153, 1165 [104 Cal.Rptr.3d 877, 886—887] (attorney’s writ of habeas corpus challenging 5-day
jail sentence for contempt treated as writ of prohibition where attorney was not incarcerated).

A request for any of these methods for review “in the alternative” is permissible. Fine v.
Superior Court (DeFlores) (2002) 97 Cal.App.4th 651, 661 [119 Cal. Rptr. 2d 376]; Davidson v.
Superior Court 70 Cal.App.4th 514, 522 (1999) [82 Cal.Rptr.2d 739, 743—44].

The Superior Court found authority for its Contempt Order in § 1209(a)(5).”® This
provides that one may be found in Contempt of Court where there is: (5) Disobedience of any
lawful judgment, order or process of the Court.” (/bid.) (emphasis added).

As the Superior Court recognized, this requires a movant to prove each of four elements:

(1) there is a valid order, (2) a party has actual knowledge of the order; (3) the party has the

®CO,Ex.1at2,91.
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ability to comply with the order; and (4) the party has willfully disobeyed the order.” The
movant bears the burden and must provide each element beyond a reasonable doubt.*

A void order cannot be the basis for a valid contempt judgment. Moore v. Kaufman
(2010) 189 Cal.App.4th 604, 616 [117 Cal.Rptr.3d 196]; Oksner v. Superior Court In and For
Los Angeles County (1964) 229 Cal.App.2d 672 [40 Cal.Rptr. 621] (the law is well settled to the
effect that refusal to obey a void order of court is not a contempt and cannot be punished as
such).

Here, irrespective of which form of writ is considered, it is clear that the Contempt Order
is invalid. The underlying orders which are alleged to have been violated are unconstitutional
under both the United States and California Constitutions. First, the Receivership Order violated
the Supremacy Clause insofar as it restrains Havens’ ability to file a bankruptcy against the
Leong Partnership. Second, the Receivership Order and the July 2016 Order violated the First
Amendment to the United States Constitution and the California Constitution by infringing on
Havens’ rights of free speech and to petition his government for the redress of grievances.

Indeed, California Courts view the California Constitution’s “free speech provisions as
more protective, definite and inclusive of rights to expression of speech than their federal
counterparts.” Lopez v. Tulare Joint Union High School Dist. (1995) 34 Cal.App.4th 1302, 1327
[40 Cal.Rptr.2d 762], as modified (June 6, 1995); San Diego Unified Port Dist. v. U.S. Citizens

Patrol (1998) 63 Cal.App.4th 964, 970 [74 Cal Rptr.2d 364].

" Id. (quoting Conn v. Superior Court (1987) 196 Cal.App.3d 774, 784 [242 Cal Rptr. 148]).
% Id.; 9/27/16 Tr., Ex. 6 at 39.
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B. By Restricting Whether And How Havens Could Communicate With The
FCC, The Receivership Order And July 2016 Order Are Invalid Prior
Restraints Which Violate The First Amendment And California Constitution

In his famous dissent in Walker v. City of Birmingham (1967) 388 U.S. 307, Justice
Brennan noted that:

Constitutional restrictions against abridgments of First Amendment
freedoms limit judicial equally with legislative and executive
power. Convictions for contempt of court orders which invalidly
abridge First Amendment freedoms must be condemned equally
with convictions for violation of statutes which do the same thing.

Id. at 349.

1. The Receivership Order And July 2016 Order Are Unlawful Prior
Restraints.

A “prior restraint on expression comes to this Court with a heavy presumption against its
constitutional validity.” Organization for a Better Austin v. Keefe (1971) 402 U.S. 415, 419
(quotation marks omitted). Indeed prior restraints are “the most serious and the least tolerable
infringement on First Amendment rights.” Nebraska Press Ass'n v. Stuart (1976) 427 U.S. 539,
559. Thus, “prior restraints on free speech under the First Amendment are subject to the highest
level of scrutiny.” Berndt v. California Dept. of Corrections (N.D. Cal., Aug. 9, 2004, No. C03-
3174 TEH) 2004 WL 1774227. The California Constitution also prohibits prior unlawful
restraints. See Miller v. Superior Court (1999) 21 Cal.4th 883 [89 Cal.Rptr.2d 834, 986 P.2d
170].

“When a prior restraint takes the form of a court-issued injunction, the risk of infringing
on speech protected under the First Amendment increases.” Metropolitan Opera Ass'n, Inc. v.
Local 100, Hotel Employees and Restaurant Employees Intern. Union (2d Cir. 2001) 239 F.3d
172, 176. As the U.S. Supreme Court held in Nebraska Press Ass’'n, “[1]f it can be said that a

threat of criminal or civil sanctions after publication ‘chills’ speech, [a] prior restraint ‘freezes’ it
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at least for the time.” Nebraska Press Ass'n, supra, 427 U.S. at p. 559. In general, prior
restraints are only warranted where there is a “clear and present danger.” Nebraska Press Ass'n,
supra, 427 U.S. at p. 563. Here, of course, no such danger exists and the Superior Court found
none.

Here, the Receivership Order and July 2016 Order plainly imposed an unlawful prior
restraint on Havens. The Superior Court made clear it had issued an injunction against Havens
speaking (including petitioning). It reiterated that this injunction was not modified by the July
2016 Order and that under no circumstance was Havens to talk directly to the FCC."

Moreover, while the July 2016 Order™ allowed Havens to ask the Receiver to make
certain representations to the FCC, Judge Freedman held that that Order continued to fully
prohibit him from speaking to the FCC directly.83 It stated that Havens is “is not to communicate
with the [FCC] or to any other person or entity in a manner that might lead to the recipient of the
communication to infer that the communication from Mr. Havens may be on behalf of any
Receivership Entity.” The plain language of the Order restricted Havens from communicating
not just with the FCC, his and his Companies’ Regulator — which itself was a violation — but with
“any other person or entity” in a way any person might construe as being on behalf of the
Receivership Entities.” No standards were set forth as to how Mr. Havens was supposed to make
that determination. There certainly was no “clear and present danger” which justified this prior
restraint — and the Court found none. The restriction could only chill and restrict protected free

speech.

¥1.CO, Ex. 1 at4-7, 9 11-21.

%2 The July 2016 Order also allowed Havens to submit Freedom of Information Act requests to the FCC, but it did
not allow him to communicate information to the FCC.

%3 Again, after it found Havens to be in contempt, the Court made an exception to this blanket prohibition. But the
harm threatened by its earlier prior restraint remains.
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Moreover, the modification made in the July 2016 Order gave the Receiver a veto over
any ability of Havens to communicate information in any manner to the FCC. And since
Havens’ communication detailed his worries about her competence and conduct, there was no
realistic possibility she would have agreed to make such representations about herself to the
FCC.

Further, if she refused, the July 2016 Order required Havens to pursue a laborious appeal
process and move the Superior Court to order her to speak. This would have been costly and
time-consuming and would have improperly allowed the Superior Court to examine the content
of his desired communication. Moreover, even if the Court granted Havens’ motion, the
Receiver — not Havens — would then still have control over what was communicated. This
requirement plainly thwarted any time-sensitive or urgent communications.

2. The Underlying Orders Are Unconstitutionally Vague

In order to establish a case for contempt, the underlying order must be clear, specific, and
unequivocal. In re Marcus (2006) 138 Cal.App.4th 1009 [41 Cal.Rptr.3d 861]; Wilson v.
Superior Court (1987) 194 Cal.App.3d 1259, 1273 [240 Cal.Rptr. 131]. The terms of the order
must be specific and narrowly drawn and any ambiguity in the order must be resolved in favor of
the alleged contemnor. In re Marcus, supra, 138 Cal.App.4th at p. 1014; In re Blaze (1969) 271
Cal.App.2d 210, 212 [76 Cal.Rptr. 551].

Here, the underlying orders are additionally infirm under the First Amendment and
California Constitution because they were unconstitutionally vague. See Coates v. City of
Cincinnati (1971) 402 U.S. 611, 612—14 (finding ordinance prohibiting “conduct...annoying to
persons passing by” was impermissibly vague); In re Berry 68 Cal.2d 137 (1968) [65 Cal.Rptr.
273,436 P.2d 273] (contempt order was unconstitutionally overbroad in that it improperly

restricted the exercise of First Amendment freedoms and was too vague to satisfy the
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requirements of notice and fair trial required by the Due Process Clause of the Fourteenth
Amendment). As to the FCC Communication, Havens told the FCC that he was not the Receiver
and was only speaking on behalf of himself personally and his non-Receivership Entity and yet
the Receiver moved for contempt and the Court entered a finding of this anyway. The Superior
Court found that the language in the July 2016 order that said Havens could not communicate “in
a manner” that could be inferred he was acting for the Receiver did not change the Receivership
Order’s prohibition on Havens making any communications whatsoever. But if all
communications were prohibited, then there would have been no need to add a restriction on the
“manner” in which Havens could communicate. The reference that he could not communicate
“in a manner” that suggested he was acting on behalf of a receivership entity is coined with the
negative inference that he could communicate “in a manner” that did not so represent. At the
very least, it injects an ambiguity that makes the Order invalid as a basis for contempt.

Separately, as to the Court’s finding that the Leong Bankruptcy filing was an act of
contempt, the Receivership Order expressly anticipated that there may be a bankruptcy filing,
(included a page enumerating what the Receiver was to do if a defendant did so) the Superior
Court punished Havens and sentenced him to imprisonment for bringing a bankruptcy — not
against the Havens Companies’ themselves — but against the partnership that Leong alleges
exists which asserts purported ownership rights in these Entities.

Moreover, the Superior Court ordered continued arbitration desired for the arbitration to
decide whether Leong has an ownership interest in the Havens’ Companies, giving Havens sole
authority to advocate the Receivership Entities’ position in that regard and proscribing the
Receiver from advocating on this issue. In addition, the Arbitration Agreement governing that

arbitration allowed Havens to seek equitable relief. These would appear to permit the filing of a
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bankruptcy regarding Leong’s asserted interests. Since the issue of Leong’s ownership interests
was not an issue within her Receivership authority. Thus, it is hard to see how a bankruptcy
directed at Leong’s ownership interests was an infringement of the Receivership Order.** There
appears no meaningful distinction between an arbitration adjudicating ownership interests vel
non or a Bankruptcy Judge doing so, yet the Superior Court lauded one while finding the other to
be a basis for a contempt finding.

3. The Underlying Orders Violate The First Amendment And California
Constitution By Having Free Speech Rights Turn On The Listener’s

Perception

Third, the Receivership Order and July 2016 Order restricted Havens’ speech (and
ultimately led to him being punished) based on how others might possibility perceive his speech.
Yet, the Supreme Court and other Courts have long held that free speech cannot be conditioned
on how others might perceive it, even if they might be offended by it. Thus, in Metropolitan
Opera, the Court struck down an injunction which “broadly prohibit[ed] the Union from making
any statement that might, after it has been made, be construed as defamatory or even
‘harassing’.” The Court found that this improperly restricted speech “that may ultimately, after
full appellate review, be found constitutionally protected.” Metropolitan Opera Ass'n, Inc.,
supra, 239 F.3d at 176. The so-called “Heckler’s Veto” cases also show that a speaker’s free
speech rights should not turn on how one perceives speech. See, e.g., Forsyth County v.
Nationalist Movement, 505 U.S. 123, 134; San Diego Unified Port Dist. v. U.S. Citizens Patrol
(1998) 63 Cal.App.4th 964 [74 Cal.Rptr.2d 364] (California recognizes Heckler’s Veto doctrine).

Importantly, nowhere did the Superior Court explain how Havens was to determine how

listeners would “infer” what he said. For instance, here, the Superior Court provided no

% Indeed, the Court stated that concluding the Arbitration was a way to end the Receivership. (1/10/17 Tr., Ex. 21
at9).
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guidance as to how Havens was to know that when he said he was not acting for the
Receivership Entities, the FCC might reach the opposite conclusion. Indeed, there was no
evidence in the record that the FCC or anyone else actually perceived Havens’ communication as
having been made on behalf of a Receivership entity. Despite the necessity of proving a
violation beyond a reasonable doubt and the fact that she bore the burden, the Receiver submitted
absolutely no proof of this critical fact.

C. The Contempt Order Is Invalid Because The Receivership Order And July

2016 Order Violate Havens’ Right Under The First Amendment And
California Constitution To Petition The FCC For Redress Of Grievances

Under both the First Amendment to the United States Constitution and the Cal. Const.,
Art. I, § 2, 3), the right to petition for redress of grievances is fundamental. See Smith v. Silvey
(1983) 149 Cal.App.3d 400 [197 Cal.Rptr. 15]. This right to petition has repeatedly been found
to apply to administrative agencies, including federal agencies. California Motor Transport Co.
v. Trucking Unlimited (1972) 404 U.S. 508, 510. Here, as the enforcement of the Receivership
Order and the July 2016 Order shows, the entire purpose of these orders were to prohibit Havens
from personally contacting the FCC. Thus, when he contacted the FCC directly, even though he
made it specifically and absolutely clear both that he was speaking only for himself and his non-
Receivership entity and that a Receiver existed, the Court still found this to be a contemptuous
violation of its earlier Orders.

Yet, Havens had every right to file and pursue the subject FCC communication because
he believed that unique and extraordinarily valuable Licenses were being mishandled by the

Receiver in a way that is contrary to not only to his rights through his entities as owner of
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Licenses, but also the public’s interest in the best way to use these Licenses, market them and
maximize their value.®

D. The Receivership Order Violates The Supremacy Clause Insofar As It
Restricted Havens’ Filing Of A Bankruptcy For A Non-Receivership Entity

The Contempt Order was independently invalid because the finding that Havens’
initiation of bankruptcy against a non-Receivership Entity — the Leong Partnership — interfered
with Havens’ federally protected right to file bankruptcy and therefore violated the Supremacy
Clause. U.S. Const., Art. VI, cl. 2.

In Donovan v. City of Dallas (1964) 377 U.S. 408, the U.S. Supreme Court held that a
state may not hold persons in contempt for exercising their right to be in federal court. As the
Supreme Court explained:

Petitioners being properly in the federal court had a right granted
by Congress to have the court decide the issues they presented, and
to appeal to the Court of Appeals from the District Court's
dismissal. They have been punished both for prosecuting their
federal-court case and for appealing it. They dismissed their appeal
because of threats to punish them more if they did not do so. The
legal effect of such a coerced dismissal on their appeal is not now
before us, but the propriety of a state court's punishment of a
federal-court litigant for pursuing his right to federal-court
remedies is. That right was granted by Congress and cannot be
taken away by the State. The Texas courts were without power to
take away this federal right by contempt proceedings or otherwise.

Id. at 413-14. Yet that is exactly what the Superior Court did here.
Havens did not file a bankruptcy against any Receivership Entity. Indeed, Havens, as an
owner and creditor and a non-Receivership Entity that he operates, sought bankruptcy against a

non-Receivership Entity — the Leong Partnership.*® The Superior Court seized upon the fact that

% Indeed, a state order that addresses what a party may do before the FCC may be infirm on the additional ground
that it encroaches on the FCC’s jurisdiction. See Radio Station WOW v. Johnson (1945) 326 U.S. 120, 130-31.
% Initially, Havens included Skybridge as a petitioner but immediately dropped this.
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Havens was seeking this Bankruptcy because he hoped it would provide a mechanism for
eventually asserting control over the Receiver, but that does not make his filing unlawful.

Courts have repeatedly held that a state court may not enjoin the filing of a petition of
bankruptcy in federal court. See, e.g., Thompson v. Samson United Corp. 203 Misc. 48 [113
N.Y.S.2d 607] (N.Y. Sup. Ct. 1952); Jordan v. Independent Energy Corp. 446 F.Supp. 516
(N.D. Tex. 1978); International Shoe Co. v. Pinkus 278 U.S. 261 (1929) (federal law occupies
the field of bankruptcy regulation and state law that conflicts with that occupation is invalid).

This is true even as to an entity that is in a state court receivership. See In re Corporate
and Leisure (Bankr. D. Ariz. 2006) 351 B.R. 724 (finding that state court receivership orders
cannot bar exclusive bankruptcy court jurisdiction); In re Kreisers, Inc. (Bankr. D.S.D. 1990)
112 B.R. 996 (corporation’s officers and directors could pass resolution to file bankruptcy
despite state court order in receivership proceeding not to do so); Matter of Greater Atlanta
Apartment Hunter's Guide, Inc. (Bankr. N.D. Ga. 1984) 40 B.R. 29 (state court receivership
cannot operate to deny corporate debtor access to Nation’s federal bankruptcy courts).

While the Receiver argued to the Superior Court that S.E.C. v. Byers (2d Cir. 2010) 609
F.3d 87 permitted the Superior Court to enjoin a federal bankruptcy to support a receivership,®’
that was inaccurate. Byers concerned a federal receivership overseen by the SEC. It, thus, did
not present any question of the Supremacy Clause. Moreover, the Second Circuit emphasized
the narrow exception found there to the general rule favoring the resolution of creditor’s claims
through the bankruptcy process. The Byers decision turned on the special expertise entrusted to
the SEC to resolve issues emanating from complicated Ponzi schemes. There is no equivalent

here.

%7 See Haven’s Ex Parte Application for Stay of Contempt Order, Ex. 24 at 13.
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E. The Contempt Order Is Void Because Havens Did Not Willfully Violate The
Receivership Order Or The July 2016 Order.

As discussed above, with regard to the Bankruptcy filing, Havens took pains not to file it
directly against any Receivership Entity. He specifically noted there was a Receiver and served
the Receiver. It was an attempt to protect his ownership interests against Leong’s challenges to
these interests in the Arbitration. While, if Havens succeeded in the Leong Bankruptcy, that may
have given him a basis to end the dispute with Long that led to the Receivership (and therefore a
way to end the Receivership), Havens did not ask for such relief in the Petition and otherwise did
nothing improper. Indeed, the Receivership Order specifically contemplated Havens might
initiate a bankruptcy, which makes it unjustifiable to find he acted in willful contempt when he
did so.

Moreover, with regard to his communications to the FCC, Havens made clear that he was
only communicating for himself and his Non-Receivership Entity, Polaris. He made clear he
was not acting for the Receiver. In light of this, there can be no finding that he willfully
communicated in a way that suggested he was acting for a Receivership Entity or the Receiver
herself, and the Superior Court cited no such evidence. The Receiver admitted that Havens may
have believed the July 2016 Order gave him the right to communicate with the FCC. As noted
above, the ambiguity in the July 2016 Order made it reasonable for him to assume he could
communicate with the FCC so long as he did not suggest he was acting for the Receivership
Entities. This is particularly true because Havens believed it would be an unlawful prior restraint
(as it is) for the Court to construe the Receivership Order and July 2016 Order to bar him

outright from communicating with the FCC.
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F. The Contempt Order Is Void Because The Receiver Did Not Prove Havens’
Violations Of The Underlying Orders Beyond A Reasonable Doubt

As noted above, it was the Receiver’s burden to prove beyond a reasonable doubt each
element of CCP 1209. She failed to do so, even assuming that the Receivership Order and July
2016 Order were each valid (and neither was).

First, the Receiver introduced no evidence to prove that the Receivership Order forbade
Havens from filing a bankruptcy of any kind. The language of the Receivership Order assumes
the opposite — that a “defendant” may file a bankruptcy, and that is to be expected, since it
complies with federal supremacy.® It also assumes in such a circumstance that the Receiver
may be put to expense, as it authorizes her to retain bankruptcy counsel “to assist the Receiver
with issues arising out of the bankruptcy proceedings that affect the Receivership.”’

The Receiver did not seek an order to show cause for a violation of the Receivership
Order in March 2016 when Havens filed the bankruptcy petition for Skybridge, a receivership
entity. This further demonstrates she had no cause to suddenly cry contempt when Havens, as a
creditor, sought to protect his rights in that capacity months later against Leong, which is not a
receivership entity. This alone provides reasonable doubt as to whether Havens believes he was
willfully violating the Receivership Order by filing the Leong bankruptcy.

Similarly, as to the FCC Communication, there is, at a minimum, an ambiguity as to
whether Havens could communicate with the FCC so long as he made clear that the FCC did not
believe he was acting for the Receiver. Havens did so, and the Receiver submitted no proof to

suggest the FCC was confused.

Thus, the Receiver’s failure to meet her heavy burden is an additional ground for the writ.

88 Receivership Order, Ex. 2, at 4, 9 26.
¥ 1d. at 4, 1 25(d).
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G. This Court Should Enter A Stay Pending Disposition Of The Petition

The Superior Court refused to grant a temporary stay to permit Havens to seek
interlocutory review despite the clear mandate from the California Supreme Court to the contrary
in New York Times Co. v. Superior Court (1990) 51 Cal.3d 453, 460 [273 Cal.Rptr. 98, 796 P.2d
811]. Havens faces imminent imprisonment and therefore this Court should issue an immediate
stay to allow the merits of his Petition to be decided.

CONCLUSION

For the foregoing reasons, this Court should grant the Petitioner’s petition for a writ and

vacate and annul the Contempt Order and any penalty associated with it.

Dated: January 31, 2017 Respectfully submitted,

/S/ EILEEN R. RIDLEY

Eileen R. Ridley

Alan R. Ouellette

FOLEY & LARDNER LLP

555 California Street, Suite 1700
San Francisco, CA 94104
Telephone: (415) 434-4484
Facsimile: (415) 434-4507

David B. Goroff (pro hac vice pending)
FOLEY & LARDNER LLP

321 N. Clark Street, Suite 2800
Chicago, IL 60654

Telephone: (312) 832-4500

Facsimile: (312) 832-4700

Attorneys for Petitioner Warren Havens
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